GENERAL INFORMATION 


UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 12, NO. 3 
(NOS. 3434-3460) 
PAGES 233-301 


MARCH 1953 


UNITED STATES GOVERNMENT PRINTING OFFICE, WASHINGTON, D. C., 1952 
For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C. Price of single copy varies depending on size. 


Subscription price per year $4.00, domestic; $5.00, foreign. 





Reported, indexed and edited 


under the direction of 
KARL D. LOOS, Solicitor 
By 
I. J. LOWE 


Attorney and Editor, Office of the Solicitor 





PREFATORY NOTE 


It is the purpose of this official] publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S. C. 1946, ed. 601 et seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3434) 


SPICER AND LONG COMMISSION Co., INC. P&S Docket No. 2000. 
Decided March 4, 1953. 


Cease and Desist — Violations of Act — Using Fictitious 

Names — Taking Livestock for Speculative Purposes — 

Misapplication of Commission Charges — Speculation in 
Consigned Livestock — Books and Records 


Where respondent was charged with certain violations of the act by using 
fictitious names and abbreviations on its accounting, taking livestock into 
its own account for speculative purposes, failing to apply commission 
charges properly, and permitting its auctioneer to speculate in consigned 
livestock, respondent, its assigns, successors, officers, and employees are 
ordered to cease and desist from engaging in the unfair, unjustly dis- 
criminatory and deceptive practices and devices described in the Findings 
of Fact; and respondent, its successors and assigns are directed to de- 
posit the gross proceeds received from the sale of livestock in a bank 
account separate from its own accounts and to keep proper accounts, 
records and memoranda. 

. Sidney D. Williams, of Little Rock, Arkansas, for Livestock Branch, 
Production and Marketing Administration. Mr. S. P. Clayton, of Tupelo, 
Mississippi, for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) instituted by a complaint filed 
with the Hearing Clerk, Office of the Solicitor, on September 17, 
1951, by the Director of the Livestock Branch, Production and 
Marketing Administration. The complaint charged that respond- 
ent, Spicer and Long Commission Co., Inc., of Tupelo, Mississippi, 
wilfully (1) failed to show on accounts of sale furnished con- 
signors of livestock the full, true, and correct name of the re- 
spondent as the purchaser of such livestock, (2) entered false, 
fictitious, or otherwise incorrect names on sales invoices as the 
purchaser of livestock which respondent sold to P. B. Holt, re- 
spondent’s auctioneer, (3) rendered to consignors in connection 
with charges (1) and (2), above, accounts of sale which showed 
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false, fictitious, or otherwise incorrect names as the purchaser of 
such livestock and retained copies of such accounts of sale and 
sales invoices as a part of respondent’s records, and (4) used 
funds received as proceeds from the sale of livestock consigned 
to repondent for sale on a commission basis for purposes of its 
own. 

Respondent, by its Secretary-Treasury, George L. Beam, filed 
an answer in which it admitted the material allegations set forth 
in the complaint but attempted to explain that its admitted viola- 
tions of the act and the regulations were the result of inadvertence 
rather than wilfulness. At the hearing, the respondent stipulated 
for the record that it had violated the act and regulations but 
denied that such violations were wilfully committed by it. There- 
upon, the complainant submitted evidence in the form of testi- 
mony by Gilbert H. Hopper, District Field Supervisor, Packers 
and Stockyards Division, Nashville, Tennessee, to prove that re- 
spondent’s actions were in wilful disregard of the act and the 
regulations. It seems unnecessary to summarize the testimony here 
as the only contentions between the parties relate to the conclu- 
sions to be drawn rather than to the details of facts themselves. 
The pertinent facts are set out below in the Findings of Fact. 

Sidney D. Williams, Office of the Solicitor, Little Rock, Arkan- 
sas, represented the Livestock Branch at the hearing and Jim 
Martin, Vice-President, appeared for the respondent. John Curry, 
Office of Hearing Examiners, presided at the hearing which was 
held at Tupelo, Mississippi, on October 13, 1952, and issued a 
report recommending that the respondent be found to have vio- 
lated the act as charged and that its registration be suspended 
for five days. The respondent filed exceptions. 


FINDINGS OF FACT 


1. The respondent, Spicer and Long Commission Co., Inc., is 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis and as a dealer 
to buy and sell livestock on its own account at the Spicer and Long 
Commission Co., Inc., Yards, Tupelo, Mississippi, a posted stock- 
yard under the act, and at all times mentioned herein was so 
registered. 


2. Prior to the issuance of the complaint herein, to wit, on 
August 28, 1950, pursuant to section 202.5(a) of the applicable 
rules of practice (9 CFR 202.5(a)), the respondent entered into 
a stipulation with the Secretary of Agriculture in which it ad- 
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mitted violating the act and regulations during the year 1950 by 
intermingling funds received from sales of shippers’ livestock with 
funds of its own to such an extent as to endanger prompt account- 
ings to consignors covering sales of their livestock. The respondent 
further stipulated that it would cease and desist from continuing 
such violations and that it would maintain a shippers’ proceeds 
account in accordance with section 201.42 of the regulations issued 
under the act (9 CFR 201.42). The respondent further stipulated 
and agreed that if in the future it engaged in any practice pro- 
hibited by the act, the said stipulation would be admissable as 
evidence of the acts, facts, and practices set forth therein in any 
subsequent proceeding against it under the act before the Secre- 
tary of Agriculture. 


8. Respondent, at the stockyard, on numerous occasions during 
the period from March 8, 1951, to March 23, 1951, inclusive, as 
fully set forth in the complaint, in connection with purchases for 
its own account of livestock consigned to it for sale on a commis- 
sion basis, wilfully failed to show on the accounts of sale furnished 
the consignors of such livestock the full, true and correct name of 
respondent as the purchaser of the livestock; rendered such con- 
signors accounts of sale which showed false, fictitious or other- 
wise incorrect names as the purchasers of the livestock; and re- 
tained copies of such accounts of sale as a part of respondent’s 
records. 


4. Respondent, at the stockyard, on numerous occasions during 
the period from March 14, 1951, to March 21, 1951, as fully set 
forth in the complaint, sold livestock consigned to it for sale on 
a commission basis to P. B. Holt, an auctioneer employed by the 
respondent. In connection with such transactions, respondent wil- 
fully entered false, fictitious or otherwise incorrect names on the 
sales invoices as to the purchasers of the livestock; knowingly 
submitted to the consignors of the livestock accounts of sale which 
showed false, fictitious, or otherwise incorrect names as the pur- 
chasers of the livestock; and retained copies of such sales invoices 
and accounts of sale as a part of the respondent’s records. 


5. Respondent, on or about the dates referred to below, wil- 
fully used funds received as proceeds from the sale of livestock 
consigned to it for sale on a commission basis for purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the por- 
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tion thereof due owners or consignors of livestock or other persons 
having an interest therein: 

(a) Respondent on June 23, 1951, had deficit balances in its 
Regular Account and its Custodial Account for Shippers’ Pro- 
ceeds, as shown by bank statements, of $4,968.14 and $20,751.39, 
respectively, totaling $25,719.53; outstanding checks on such ac- 
counts of $24,188.90 and $50,532.60, respectively, totaling $74,- 
671.50; and offsetting deposits in transit of $22,014.15 and $43,- 
147.91, respectively, totaling $65,162.06, leaving overdrafts on that 
date of $7,092.89 and $28,136.08, respectively, or a total overdraft 
on such accounts of $35,228.97. As of that date, respondent had 
liabilities of $18,658.26 (consisting of Accounts Payable of $3,- 
838.89, Regular Account Note of $4,000, Shippers’ Account Note 
of $10,500, and Miscellaneous Expense Payable of $319.37), which, 
together with the total overdraft of $35,228.97, amount to $53,- 
887.23 in liabilities chargeable to such accounts. As of that date, 
respondent had only $36,951.06 in assets (consisting of Proceeds 
Receivable of $17,472.89, Cash on Hand of $33.53, Peoples’ Bank 
(Corinth Account) of $2,310.65, Tupelo Bank (Yardage Account) 
of $1,196.58 and Inventories (Trading Cattle) of $15,937.41) to 
offset such liabilities. 


(b) Respondent on June 30, 1951, had deficit balances in its 
Regular Account and its Custodial Account for Shippers’ Proceeds, 
as shown by bank statements, of $5,174.57 and $1,023.32, respec- 
tively, totaling $6,197.89; outstanding checks on such accounts 
of $9,931.16 and $33,129.63, respectively, totaling $43,060.79; and 
offsetting deposits in transit to its Custodial Account for Shippers’ 
Proceeds of $33,188.33, leaving overdrafts on that date of $15,- 
105.73 and $964.62, respectively, or a total overdraft on such 
accounts of $16,070.35. As of that date, respondent had liabilities 
of $19,058.18 (consisting of Accounts Payable of $4,116.40, Regu- 
lar Account Note of $4,000, Shippers’ Account Note of $10,500, 
and Miscellaneous Expense Payable of $441.78), which together 
with the total overdraft of $16,070.85 amount to $35,128.53 in 
liabilities chargeable to such accounts. As of that date, respondent 
had only $22,993.54 in assets (consisting of Proceeds Receivable 
of $8,311.81, Cash on Hand of $50.12, Peoples’ Bank (Corinth 
Account) of $2,310.65, Tupelo Bank (Yardage Account) of $1,- 
410.63, and Inventories (Trading Cattle) of $10,910.33) to offset 
such liabilities. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 5, 
respondent has violated sections 307, 312(a), and 401 of the act, 
sections 201.40, 201.41, 201.42, 201.43, 201.59 and 201.60 of the 
regulations, and Section 10 of the Federal Trade Commission Act, 
which is incorporated in and made a part of the Packers and Stock- 
yards Act by section 402 of the latter act. 

Testimony given by Gilbert H. Hopper, District Field Super- 
visor, shows that in August 1950 and at other subsequent dates 
this official advised the respondent to discontinue certain viola- 
tions of the regulations, such as using fictitious names and abbre- 
viations on its accountings; taking livestock into its own account 
for speculative purposes; failing to apply commission charges 
properly; and permitting its auctioneer to speculate in consigned 
livestock. Respondent was also told to keep its records and estab- 
lish a custodial account for shippers’ proceeds in accordance with 
the regulations. Respondent promised to discontinue violating the 
act and the regulations. However, it failed to abide by its promises 
and has continued to violate the act and the regulations. Accord- 
ingly, there can be no doubt that its violations were wilful. 

It appears from the record that respondent’s president died be- 
fore the hearing, that a reorganization of the respondent occurred 
with the prime offender leaving the respondent’s employ, that the 
respondent merged with another auction firm at Tupelo and that 
a new company has been created. The record does not show, how- 
ever, that the respondent corporation has been dissolved. In view 
of these circumstances, we do not believe that an effective suspen- 
sion of the new registrant would be in order, but we would like 
to point out that the history of the respondent firm is such that 
any future violations by the newly-created firm could not be re- 
garded as innocent, unintentional, or mere carelessness. 

The respondent, its assigns, successors, officers, and employees 
shall cease and desist from engaging in the unfair, unjustly dis- 
criminatory and deceptive practices and devices described in the 
Findings of Fact. 


ORDER 


The respondent, its successors and assigns shall deposit the 
gross proceeds received from the sale of livestock handled on a 
commission basis and any other funds that come into its posses- 
sion as agent in a bank account separate from the general or priv- 
ate account or accounts in which its own funds are deposited. Such 
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account shall be drawn upon only for the payment of the net pro- 
ceeds due to the person or persons entitled thereto, for the pay- 
ment of sums due respondent as compensation for its services, and 
for payment of lawful marketing charges. 

Respondent and its successors and assigns shall keep such ac- 
counts, records and memoranda as will fully and correctly disclose 
all transactions involved in its business at the stockyard. 

A copy hereof shall be served upon the parties by registered 
mail or in person. This order shall become effective on the sixth 
day after service. 


(No. 3435) 


LICENSEES OPERATING AS COMMISSION MERCHANTS IN NEW YORK 
City. P&S Docket No. 1146. Decided March 11, 1953. 


Modification of Rates and Charges 


Upon petition by respondents and answer by the Livestock Branch, the order 
of June 19, 1952, is modified to the extent that respondents shall fur- 
nish operating statements required by that order, and the currently 
authorized commission charges shall continue in effect to and including 
June 1, 1953, and, for good cause shown, this order shall become effective 
in less than thirty days. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Milton E. Sahn, of Bernhardt, Sahn, Shapiro & Epstein, of 
New York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
June 19, 1952 (11 A.D. 527), continuing in effect to and including 
April 3, 1953, the commission charges authorized by an order 
issued on March 29, 1951 (10 A.D. 351). The current order also 
requires respondents to furnish 30 days before the expiration of 
such order operating statements showing certain information re- 
lating to their revenues and expenses. 

On March 3, 1953, respondents filed a telegram requesting an 
extension of the time for filing such statcments to April 7, 1953. 
To date respondents have filed no petition for extension or modi- 
fication of the currently authorized commission charges. 
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On March 4, 1953, the Livestock Branch filed a document recom- 
mending that the order of June 19, 1952, be modified so as to 
extend the time for filing the operating statements, as requested 
by respondents, and to continue the presently authorized commis- 
sion charges to and including June 1, 1953, unless such charges 
shall be changed by further order before that date. 

On March 5, 1953, a telegram was filed on behalf of respondents 
indicating that they “concur with recommendation of Livestock 
Branch”. 

Prior to the issuance of the order of March 29, 1951, authorizing 
the current commission charges, notice of the petition therefor 
was given to the public and opportunity was provided for inter- 
ested persons to be heard in the matter. Inasmuch as the action 
now requested by the parties does not involve an increase of rates 
and charges, lawfully prescribed by the Secretary or new rates 
and charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order are 
unnecessary. 

Since the parties are agreed, the order of June 19, 1952, is modi- 
fied to the extent that (1) respondents shall furnish on or before 
April 7, 1953, the operating statements required by that order, and 
(2) the currently authorized commission charges shall continue 
in effect to and including June 1, 1953, unless changed by further 
order before that date. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date desired to have it become effec- 
tive as soon as possible. The Packers and Stockyards Act provides 
that no order of this nature shall become effective in less than five 
days after its date. Undue delay in making this order effective may 
adversely affect the marketing of live poultry. Accordingly, good 
cause is found for making this order effective in less than 30 days. 

This order shall become effective on the sixth day following its 
date of signature, and copies hereof shall be served upon the par- 
ties by registered mail or in person. 
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(No. 3436) 


MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&S Docket 
No. 311. Decided March 12, 1953. 


Continuation of Rates and Charges 


Upon petition by respondents and answer by the Livestock Branch, the order 
of February 25, 1952, is continued in effect to and including May 30, 
1958, and, for good cause shown, this order shall become effective in 
less than thirty days. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Cliff J. Kaney, of Kansas City, Missouri, for Kansas City 
Livestock Exchange. Mr. W. F. O’Neil, of Kansas City, Missouri, for 
Farmers Union Cooperative Association. Mr. Lester H. Ryon, of Kansas 
City, Missouri, for Producers & Texas Live Stock Marketing Association, 
and for Producers Order Buying Co., Inc. Mr. Harry Conley, of Kansas 
City, Missouri, for Harry Conley Company. Mr. Bernhardt Block, of 
Kansas City, Misouri, for Independent Order Buying Company. Mr. Gil- 
bert W. Nichols, of Kansas City, Missouri, pro se. Mr. F. G. Donohue, of 
Kansas City, Missouri, pro se. Mr. R. B. Durham, of Kansas City, Mis- 
souri, for R. B. Durham and Son. Mr. B. F. Hensley, of Kansas City, 
Missouri, for B. F. Hensley & Company. Mr. K. L. Peterson, of Kansas 


City, Missouri, for K. L. Peterson & Company. Mr. Paul J. Spence, of 
Kansas City, Missouri, pro se. Mr. Geo. W. Tennyson, of Kansas City, 
Missouri, for Geo. W. Tennyson Order Buying Co. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
February 25, 1952 (11 A.D. 198), authorizing them to assess 
to and including April 1, 1953, the current schedule of rates and 
charges. 

On February 11 and 17, 1953, petitions were filed on behalf 
of the respondents requesting an extension of the current rates 
and charges. 

The attorney for the Livestock Branch, Production and Mar- 
keting Administration, has filed a statement and recommenda- 
tion stating that certain reports of respondents’ operations re- 
quired by the order of February 25, 1952, to be filed on or before 
February 15, 1953, do not contain sufficiently detailed informa- 
tion to enable the Livestock Branch to recommend an extension 
of the current order for any considerable period of time and that 
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the Branch was requesting respondents to furnish certain addi- 
tional information. In order to allow the Livestock Branch fur- 
ther time in which to study the information requested from 
respondents, the Branch requested that the order of February 
25, 1952, be extended to and including May 30, 1953, and that the 
time for filing an answer by the Livestock Branch to respondents’ 
petitions be extended to and including May 15, 1953. On March 
4, 1958, a telegram was filed by respondents stating that they 
“consent to sixty days extension of present order.” 

The order of February 25, 1952, authorizing increases in rates 
and charges was preceded by a notice of the petition therefor 
published in the Federal Register, and although opportunity was 
afforded interested persons to be heard, no such person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the re- 
quest of the Livestock Branch does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or new rates 
and charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order are 


unnecessary. 
Since the parties are agreed, the order of February 25, 1952, 


is continued in effect to and including May 30, 1953, unless further 
extended before the latter date, and the time for filing an answer 
by the Livestock Branch to respondents’ petitions is extended to 
and including May 15, 1953. 

The respondents who must comply with this order on its effec- 
tive date wish to continue assessing the current rates and charges 
pending action upon their petitions. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Any undue delay in making 
this order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day following its 
date of signature, and copies hereof shall be served upon the par- 
ties by registered mail or in person. 
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(No. 3437) 


In re FRANK DERKS, d/b/a SHAY AND DERKS LIVE STOCK COMMIS- 
SION COMPANY. P&S Docket No. 2014. Decided March 18, 1953. 


Suspension of Registration — Cease and Desist — Viola- 

tions of Act — Selling Hogs Fraudulently Procured — 

Using Fictitious Names — Issuing Checks to Persons Not 
True Owners of Hogs — Consent Order 


Upon consent of respondent and recommendation of complainant, respondent 
is ordered to cease and desist from engaging in the unfair and deceptive 
practices by selling hogs which were fraudulently procured, using ficti- 
tious names as the names of the persons for whrse accounts hogs were 
sold, issuing checks covering net proceeds derived from the sale of the 
hogs in favor of persons who were not the true owners of the hogs, and 
respondent’s registration under the act is suspended for a period of 10 
days from the effective date of the order. 


Mr. Lowell E. Miller for Livestock Branch, Production and Marketing Admin- 
istration. Messrs. Price Shoemaker and F. J. Frankenhoff, of St. Joseph, 
Missouri, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act”, initiated by an order of inquiry and notice 
of hearing filed by the Director of the Livestock Branch, Produc- 
tion and Marketing Administration, on April 21, 1952. Respondent 
is charged with violating certain provisions of the act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). Respondent 
filed an answer on May 9, 1952, denying that he had wilfully vio- 
lated the act or the regulations and requesting an oral hearing. 
A hearing was held at St. Joseph, Missouri, on October 23, 1952, 
before Hearing Examiner Will Rogers. Subsequent thereto, re- 
spondent informally advised complainant that he was attempting 
to sell and dispose of his commission company business, that he 
intended to discontinue doing business as a market agency at the 
St. Joseph Stock Yards, South St. Joseph, Missouri, and that if 
he was able to dispose of his commission company business he 
would join with complainant in requesting that the proceeding be 
terminated by the entry of a consent order. In order to allow re- 
spondent a sufficient period of time in which to dispose of his 
business, respondent requested that complainant petition the Hear- 
ing Examiner for a stay in the proceeding for a period of 90 days. 
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On November 20, 1952, complainant filed a motion stating that 
respondent’s withdrawal from doing business as a market agency 
at the St. Joseph Stock Yards, South St. Joseph, Missouri, would 
be a factor worthy of consideration in determining the sanction 
to be imposed in this proceeding and requesting that all matters 
pertaining to this proceeding to be held in abeyance for a period 
of 90 days. On December 1, 1952, the motion was granted. 

On January 5, 1952, respondent filed a statement called a ‘“‘Con- 
sent Order” stating (1) that he had sold and disposed of his com- 
mission company business and that he was no longer engaged in 
business as a market agency at the St. Joseph Stock Yards, South 
St. Joseph, Missouri, (2) that he admitted the facts alleged in 
the order of inquiry, except that he did not admit that he knew 
that the hogs referred to in paragraphs III, IV, and V of the 
order of inquiry were stolen, (3) that he waived the Hearing 
Examiner’s report, and (4) that he consented to the issuance of 
an order requiring him to cease and desist from engaging in the 
practices complained of in the order of inquiry and suspending 
his registration for a period of 10 days from the effective date of 
the order. Complainant has recommended that the order consented 
to by respondent be entered. 


FINDINGS OF FACT 


1. The St. Joseph Stock Yards, South St. Joseph, Missouri, 
hereinafter referred to as the stockyard, operated by the St. Joseph 
Stockyards Company, hereinafter referred to as the stockyard 
company, was at all times mentioned herein a posted stockyard 
subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency engaged in the business of buying and selling 
livestock on a commission basis, at the stockyard, and at all times 
mentioned herein respondent was so registered. 


38. On the six dates listed in paragraph III of the order of 
inquiry and at divers other times during the year 1951, Leo F. 
Waller, an employee of the stockyard company, consigned or caused 
to be consigned under fictitious names hogs which he had pro- 
cured fraudulently at the stockyard to respondent for sale on a 
commission basis. Respondent aided and assisted said Leo F. Wal- 
ler in disposing of such hogs in that respondent, although he knew 
that such hogs had been consigned to him under fictitious names, 
and although he should have known that such hogs had been pro- 
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cured fraudulently, sold such hogs, issued accounts of sale using 
fictitious names as the names of the persons for whose accounts 
such hogs were sold, and issued checks covering the net proceeds 
derived from the sale of such hogs in favor of persons whom he 
should have known were not the true owners of such hogs. 


4. On the seventeen dates listed in paragraph IV of the order 
of inquiry and at divers other times during the year 1951, Francis 
M. White, an employee of the stockyard company, consigned or 
caused to be consigned under fictitious names hogs which he had 
procured fraudulently at the stockyard to respondent for sale on 
a commission basis. Respondent aided and assisted said Francis 
M. White in disposing of such hogs in that respondent, although 
he knew that such hogs had been consigned to him under fictitious 
names, and although he should have known that such hogs had 
been procured fraudulently, sold such hogs, issued accounts of sale 
using fictitious names as the names of the persons for whose ac- 
counts such hogs were sold, issued checks covering the net pro- 
ceeds derived from the sale of such hogs in favor of persons whom 
he should have known were not the true owners of such hogs, 
and delivered such proceeds checks to said Francis M. White. 


5. On the four dates listed in paragraph V of the order of 
inquiry and at divers other times during the year 1951, B. D. 
Caton, a registered dealer under the act, consigned or caused to 
be consigned under fictitious names hogs which he had procured 
fraudulently at the stockyard to respondent for sale on a commis- 
sion basis. Respondent aided and assisted said B. D. Caton in dis- 
posing of such hogs in that respondent, although he knew that 
such hogs had been consigned to him under fictitious names, and 
although he should have known that such hogs had been procured 
fraudulently, sold such hogs, issued accounts of sale using ficti- 
tious names as the names of the persons for whose accounts such 
hogs were sold, issued checks covering the net proceeds derived 
from the sale of such hogs in favor of “Cash”, and paid the net 
proceeds derived from the sale of such hogs to said B. D. Caton 
in cash. 


6. Respondent made the false and incorrect accounts of sale 
referred to in Findings of Fact 3, 4, and 5 a part of his accounts, 
records and memoranda. 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 3, 4, and 5, 
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it must be concluded that respondent has violated sections 307 
and 312(a) of the act and section 201.39 of the regulations there- 
under. 

By reason of the facts set forth in Findings of Fact 3, 4, 5, and 
6, it must be concluded that respondent has wilfully violated sec- 
tion 10 of an act entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes”, 
which section is incorporated in and made a part of the act by 
virtue of the provisions of section 402 of the act. 

Respondent has consented to an order requiring him to cease 
and desist from the practices complained of and suspending his 
registration for a period of 10 days from the effective date of the 
order, and complainant has recommended that the order consented 
to by respondent be entered. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair 
and deceptive practices set forth in the Findings of Fact. 

Respondent’s registration under the Act is suspended for a 
period of 10 days from the effective date of the order. 


This order shall become effective upon the sixth day after serv- 
ice and copies hereof shall be served on the parties by registered 


mail or in person. 


(No. 3438) 


In re MARKET AGENCIES AT S10UX CITY STOCK YARDS, Sioux CITY, 
Iowa. P&S Docket No. 308. Decided March 24, 1953. 


Continuation of Rates and Charges 
12 A.D. 240, followed. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Ashley Sellers of McFarland and Sellers, of Washington, 


D. C., for respondents. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 


1921, as amended (7 U.S.C. 181 et seq.) 
The respondents are presently operating under an order issued 
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on March 26, 1952 (11 A.D. 283), modifying prior orders so as 
to authorize respondents to file and put into effect to and including 
May 1, 1953, the current schedule of rates and charges. 

On March 16, 1953, respondents, by their attorney, filed a peti- 
tion requesting that an order be issued “continuing in effect for a 
period of sixty days beyond May 1, 1953” the current order. 

Prior to the issuance of the order of March 26, 1952, author- 
izing increases in rates and charges, notice of the petition there- 
for was given to the public and all interested persons were afforded 
an opportunity to be heard in the matter. No interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or new rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

The Livestock Branch, Production and Margeting Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion filed on March 16, 1953, be granted and that the order of 
March 26, 1952, be continued in effect to and including June 30, 


19538, unless changed by further order before the latter date. 
Inasmuch as the parties are agreed, the petition is granted and 
the order of March 26, 1952, is continued in effect to and including 
June 30, 1953, unless changed by further order before the latter 
date. 
This order shall become effective on May 1, 1953, and copies 
hereof shall be served upon the parties by registered mail or in 


person. 


(No. 3439) 


AUSTER COMPANY, INC. v. G. RINI’S SON. PACA Docket No. 5650. 
Decided March 2, 1953. 


Failure to Pay Balance of Reasonable Value of Apples 
Received — Evidence Showing Lack of Mutual Assent as to 
Contract Price 


Where complainant sought to recover the balance of the purchase price of 
two carloads of apples allegedly sold to respondent at a certain price 
per crate f.o.b. and respondent maintained that the price was on a de- 
livered basis and that it has fully paid on that basis, held, that there was 
no mutual understanding between the parties as to the price and, there- 
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fore, respondent is liable for the difference between the reasonable value 
of the apples as indicated by the net proceeds and the amount already 
paid complainant. 


Mr. Alexander Golbus, of Messrs. Golbus & Golbus, of Chicago, Illinois, for 
complainant. Mr. Fred Stua, of Cleveland, Ohio, for respondent. Mr. Gil- 
bert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The Auster Company alleges the sale of two carloads of Extra 
Fancy Winesap apples to respondent at the agreed price of $2.60 
per box, f.o.b. shipping point, subject to inspection and acceptance 
at Cleveland, Ohio. Complainant alleges, further, that respondent 
received and accepted both carloads of apples but has remitted 
only $2,369.63, leaving a balance of $1,863.17 due and owing on 
the contracts, no part of which has been paid. 

Respondent denies that the apples in question were purchased 
for $2.60 per box, f.o.b. shipping point, but alleges that the price 
agreed upon was $2.60 per box delivered Cleveland, Ohio. Respond- 
ent alleges, further, that he has paid for the apples at the agreed 
price of $2.60 per box deliver Cleveland, Ohio, and denies owing 
complainant any further amounts on the contracts. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Regulatory Division were served upon re- 
spondent by registered mail on November 14, 1951. Respondent’s 
answer was was filed on November 30, 1951. Complainant also 
was served with a copy of the report of investigation on November 
15, 1951. 

Oral hearing was held at Cleveland, Ohio, on April 30, 1952. 
Complainant offered the oral testimony of Clark Auster and the 
depositions of George F. Joseph and Janice M. Holder. Respondent 
offered the testimony of Charles Rini. Both parties were repre- 
sented by counsel. 


FINDINGS OF FACT 


1. Complaint, The Auster Company, Inc., is a corporation 
whose post office address is 51 South Water Market, Chicago, 
Illinois. 

2. Respondent is an individual, Charles Rini, doing business as 
G. Rini’s Son, whose post office address is Unit 24, 4000 Orange 
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Avenue, Cleveland, Ohio. At the time of the transactions involved 
in this proceeding, respondent was licensed under the act. 

3. On or about May 29, 1951, in the course of interstate com- 
merce, complainant contracted to sell to respondent one carload 
consisting of 830 boxes of Magi Brand Extra Fancy Winesap 
apples, subject to inspection and acceptance on arrival at Cleve- 
land, Ohio, price to be agreed upon at time of arrival. The apples 
were contained in car FHI 40434, 

4. On or about June 1, 1951, respondent notified complainant 
of his acceptance of the apples in car FHI 40434. The parties did 
not come to a mutual understanding with respect to the price of 
the apples. 

5. Respondent placed the carload of apples for sale on the fruit 
auction at Cleveland, Ohio. The shipment was sold for the gross 
amount of $3,051.90. The auctioneer’s commission amounted to 
$61.05. Freight charges amounting to $943.31 were paid by re- 
spondent. 

6. On or about June 1, 1951, in the course of interstate com- 
merce, complainant contracted to sell to respondent a second car- 
load consisting of 798 boxes of Magi Brand Fancy Winesap apples, 
contained in car FGE 36463, terms to be the same as in the sale 
of the first carload. 

7. On or about June 4, 1951, respondent notified complainant 
by telegram of his acceptance of the second carload of apples. 
These apples also were placed on the Cleveland fruit auction where 
they were sold for the gross amount of $2,929.65. The auctioneer’s 
commission on this carload amounted to $58.59. Freight charges 
amounting to $919.86 were paid by respondent. 

8. On or about June 5, 1951, respondent remitted the sum of 
$1,214.69 in payment for the apples in car FHI 40434 and the 
sum of $1,154.94 for the apples in car FGE 36463. On June 7, 
1951, complainant acknowledged receipt of the said payments, ad- 
vised respondent that the same were applied on account and de- 
manded that respondent remit the balances of $943.31 and $919.86, 
respectively, alleged to be due on the purchase price of the two 
carloads of apples. Respondent has made no additional payment 
on the two shipments. 

9. Formal complaint was filed October 29, 1951, which was 
within nine months after the alleged causes of action accrued. 


CONCLUSIONS 
Complainant bases its demand for reparation on the contention 
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that the parties had agreed upon a price for the apples of $2.60 
per box, f.o.b. shipping point, and makes claim for the difference 
between that price and the amount remitted by respondent. Re- 
spondent claims, on the other hand, that the price agreed upon 
was $2.60 per box delivered Cleveland, Ohio, and contends that he 
has paid in full for the apples at this agreed price. 

The evidence shows that on May 26, 1951, George F. Joseph, a 
carlot fruit dealer at Yakima, Washington, sent to various produce 
dealers, including respondent, a bulletin listing the rolling car- 
loads of Extra Fancy Winesap apples which he had for sale, On 
May 28, 1951, respondent, Charles Rini, called George F. Joseph, 
and inquired regarding the listed carloads of Winesap apples. 
Joseph testified that he offered to sell Rini a carload of apples for 
$2.60 per box, f.o.b. shipping point, whereas Rini testified that 
Joseph quoted the price of $2.60 delivered Cleveland, Ohio. No 
price was given in the bulletin. Rini requested the opportunity to 
inspect the apples at Cleveland before purchasing them and Joseph 
refused to sell on that basis, but suggested that Rini get in touch 
with Auster at Chicago regarding the apples since Auster was 
jointly interested in them. Rini called Auster on May 29. Here 
again the parties disagree as to whether the price discussed was 
$2.60 per box f.o.b. shipping point or $2.60 delivered Cleveland. 
However, Auster agreed to ship the first carload to Rini for in- 
spection and acceptance at Cleveland, price to be agreed upon at 
time of arrival. When Rini called Auster on June 1, 1951, to notify 
him that the apples were acceptable, Auster agreed to let the $2.60 
price stand. Auster also agreed to ship a second carload of apples 
on the same basis as the first. Auster testified that on June 1, 1951, 
his office sent Rini an invoice on the first carload, showing the 
price as “$2.60 f.o.b. s/p.” Rini testified that he had no record 
of having received this invoice. On June 4, when the second car- 
load arrived at Cleveland, Rini sent Auster the following telegram: 

“IN ACCORDANCE PHONE CONVERSATION 1ST AC- 

CEPTING 2.60 DELIVERED GROWERS 36463” 

From the foregoing, it appears that there was no mutual un- 
derstanding between the parties as to the price of the apples. 
Throughout the transaction, respondent believed the price to be 
$2.60 delivered, and complainant believed it to be $2.60 f.0.b. ship- 
ping point. The market quotations during this period are not help- 
ful, since the prices realized for various shipments of apples varied 
so widely because of quality and condition of the apples. Accord- 
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ingly, it is concluded that there was no meeting of minds or mutual 
understanding with respect to the price of the apples. 


The situation in this case is treated in Section 167, page 437 of 
Williston on Sales, Revised Edition, as follows: 


“If, however, no agreement is come to in regards to the price 
and, nevertheless, the buyer keeps the goods, the seller is 
not without remedy, for the law, as is provided in the sub- 
division (4) of Section 9 of the Sales Act, above quoted, would 
require the buyer to pay a reasonable price. This obligation, 
however, is quasi-contractual rather than contractual. The 
law imposes it on the grounds of justice rather than because 
the parties, in fact, agreed to it.” 


The determination of a reasonable price for the apples is not 
difficult in this case. Both carloads were sold at the Cleveland 
fruit auction promptly after their arrival. Since this is a cus- 
tomary means of selling carloads of apples at this market, and no 
evidence of irregularity is indicated with respect to the particular 
sales in this case, it is concluded that the prices realized for the 
apples represented their reasonable value. 

The proceeds derived from the sales of the carloads are as 
follows: 

FHI 40434 FGE 36468 
Gross Sales Price $3,051.90 $2,929.65 
Auctioneer’s Commission $ 61.04 $ 58.59 
Freight 943.31 919.86 
Paid on Account 1,214.69 1,154.94 
*Selling Commission 41.50 2,260.54 39.90 2,173.29 

(at 5 cents per box) —— 

Net Due $ 791.86 $ 756.36 


(* In its brief, complainant agrees that a reasonable selling fee or commission of 5 cents 
per box should be allowed respondent for his services in handling the apples.) 


Respondent’s failure to pay to complainant the amount of 
$1,547.72 is in violation of section 2 of the act. Complainant 
should be awarded reparation in that amount, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,547.72, with interest at the 
rate of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3440) 


GRIFFIN v. VAUGHAN. PACA Docket No. 5927. Decided March 2, 
1953. 


Failure to Pay Balance of Purchase Prices for Onions—Default 


Where complainant sought to recover an amount of the alleged unpaid bal- 
ance of the purchase prices of a number of bags of onions sold to and 
accepted by respondent who failed to file an answer, held, that respond- 
end’s failure to answer constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, as provided in the Rules 
of Practice, and his failure to pay the balance of the purchase prices 
constitutes a violation of section 2 of the act for which reparation should 
be awarded complainant. 


Mr. Ike Griffin, of Rocky Ford, Colorado, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 29, 1952. Formal com- 
plaint was filed on December 31, 1952. Complaint seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase price of 600 bags of onions sold and delivered to respond- 
end in August 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on January 19, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
January 23, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Ike Griffin, whose address is 
90714 Railroad Avenue, Rocky Ford, Colorado. 
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2. Respondent is an individual, Vernon C. Vaughan, whose 
address is 101 Travis Street, Houston, Texas. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. In the course of interstate commerce, and by contract négo- 
tiated by a broker, complainant sold to respondent on August 10, 
1952, 300 bags of U.S. No. 1, White onions, at $3.75 per bag, and 
300 bags of U.S. No. 1, Yellow onions, at $3.10 per bag, for a total 
price of $2,055, delivered, Houston, Texas. 


4. On August 12, 1952, onions meeting the specifications of the 
foregoing contract were shipped by motor truck from Rocky Ford, 
Colorado, in interstate commerce, to respondent at Houston, Texas. 
Upon arrival at destination, respondent accepted the onions in 
compliance with the contract and made no complaint with respect 
thereto. 


5. The total purchase price of the 600 bags of onions is $2,055, 
of which respondent has paid only $5138, leaving due and owing to 
complainant the sum of $1,542. 


6. Formal complaint was filed on December 31, 1952, which 


was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the 600 bags of onions is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $1,542, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,542, with interest thereon 
at the rate of 5 percent per annum from September 1, 1952, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3441) 










PACA Docket No. 5603. Decided March 2, 1953. 





Dismissal — Failure to Prove Allegations in Complaint 


Where complainant offered no evidence to support the allegation that he 
granted allowances on two truckloads of bananas sold to respondent 
only on the latter’s assurance that, if the bananas were resold for more 
than anticipated, respondent would pay the balance of the purchase 
prices, and its vice-president testified that there was no agreement on 
respondent’s part to make further payments, held, that the complaint 
should be dismissed. 


Complainant pro se. Respondent pro se. Mr. John S. Griffin, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


















PRELIMINARY STATEMENT 









This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 12, 1950. In the formal 
complaint filed May 14, 1951, it is alleged that complainant sold 
and delivered to respondent two truckloads of Mexican bananas, 
the first consisting of 30,220 pounds at a price of 514 cents per 

pound, f.o.b. * * *, Texas, and the second consisting of 32,- 
210 pounds at a price of 234 cents per pound, fob. * * *, 
Texas. Complainant alleged further that the bananas shipped to 
respondent were in accordance with the contract; that respondent 
complained of the quality of the bananas on arrival; and that re- 
spondent was granted an allowance of 114 cents per pound on the 
first shipment and an allowance of 1 cent per pound on the second 
shipment with the provision that “if the out turn of sales was 
better than anticipated, respondent would pay the difference.” 
Complainant seeks an award of reparation in the amount of $614.- 
85, which is alleged to be the difference between the original con- 
tract price of $2,547.88 and the amount paid of $1,933.53. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent by registered mail on 
August 10, 1951. A copy of the report of investigation was served 
upon complainant in the same manner on August 13, 1951. 

On August 28, 1951, respondent filed an answer in which it 
denied, in effect, having agreed to make any further payments to 
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complainant. Respondent alleged that complainant had never made 
demand on it for the payment of any amount due in connection 
with the two shipments of bananas in question other than in filing 
the complaint in this proceeding. 

Oral hearing was held at * * *, California, on February 5, 
1952. Complainant did not appear either in person or through 
counsel, and he did not offer any evidence. Respondent’s vice presi- 
dent, * * *, appeared and testified. Although * * * 
was granted permission at the hearing to take the deposition of 
awitnessin * * *, Texas, no such deposition was submitted. 


Neither party filed a brief. 


FINDINGS OF FACT 
1. Complainant, * * *, is an individual whose post office 
addressis * * *, Florida. 


2. Respondent, * * *, is a corporation whose post office 
address is * * *, California. At the time of the transactions 
involved herein, respondent, although subject to license, was not 
licensed under the act. A license was issued to respondent on 
October 3, 1950, upon payment of accrued arrearage. 

8. On or about July 27, 1950, in the course of interstate com- 
merce, complainant orally contracted to sell respondent 30,220 
pounds of green Mexican bananas at a price of 514 cents per 
pound, f.o.b. * * *, Texas, making a total price of $1,662.10. 


4. Onor about July 27, 1950, complainant shipped the bananas 
by truck from * * *, Texas, to respondent at * * *, Cali- 
fornia. Upon arrival of the shipment respondent notified complain- 
ant by telephone that the bananas were not of the quality which 
had been ordered and on that account demanded an allowance of 
114 cents per pound or $453.30. The bananas in question were 
inspected at respondent’s request by the United States Department 
of Agriculture on July 31, 1950. An inspection certificate was is- 
sued showing the condition of the bananas to be as follows: 


“Most bunches show hands and fingers fairly uniform in size, 
some bunches show hands and fingers irregular in size, stock 
generally green, few turning. Practically all fingers show dam- 
age by scars.” 

5. Complainant discussed the condition of the bananas with 
the inspector who made the inspection in Finding of Fact No. 4. 
Thereafter, complainant agreed to make an allowance to respond- 
ent of 1144 cents per pound on the shipment of July 27, 1950, and 
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accepted in payment for such shipment a telegraphic money order 
in the sum of $1,208.80. 


6. On or about August 18, 1950, in the course of interstate 
commerce, complainant orally contracted to sell respondent 32,- 
210 pounds of reject Mexican bananas at a price of 234 cents per 
pound, f.o.b. * * *, Texas, the total amount being $885.78. 


7. On or about August 18, 1950, complainant shipped the 
bananas by truck from * * *, Texas, to respondent at * * *, 
California. Upon arrival of the shipment, respondent notified 
complainant that the bananas were not of the quality which had 
been ordered and on that account demanded an allowance of 1 
cent per pound. This allowance was agreed to by complainant 
who accepted the sum of $563.68 in payment. 

8. The informal complaint was filed on December 12, 1950, 
which was within nine months after the alleged causes of action 
accrued. 


CONCLUSIONS 


Complainant alleged that he granted the allowances on the two 
truckloads of bananas on respondent’s assurance that “if the out 


turn of sales was better than anticipated, respondent would pay 
the difference.” Attached to the formal complaint is a purported 
copy of a letter dated September 10, 1950, addressed to complain- 
ant and signed by * * * as “Authorized Agent” of respond- 
ent. This letter recites that respondent made out better on the 
shipments than anticipated and complainant is due the balance 
of the purchase price of $453.30 on the first shipment, and 4 
cent per pound or $161.05 on the second shipment, or a total 
amount of $614.35. Complainant’s request for an award of repar- 
ation in that amount is presumably based on this letter rather 
than the basis set forth in the complaint. 

Complainant offered no evidence in this proceeding to support 
the allegations of his complaint. However, the report of investi- 
gation contains the results of a personal interview of * * * 
on May 17, 1951, by an investigator of the Regulatory Division. 
* * * stated that at the time of the transactions he and 
* * * were chiefly in direction of respondent’s affairs; that 
he purchased the first truckload of bananas from complainant 
but not the second one; and that the allowance on each shipment 
was granted by complainant contingent on his * * * agree- 
ment that if * * * sold the fruit for more money than they 
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expected to receive and would not be hurt on the shipment, 
* * * would refund a portion or all of the allowance. 

* * * testified that he always signed the checks issued by 
respondent and did so in the two transactions here. The witness 
further testified that he personally discussed with complainant 
the adjustment on the first shipment and there was no agreement 
to make any further payment; and that * * *, who handled 
the adjustment on the second load, told him after the controversy 
arose that he did not agree to make any further payment. * * * 
added that complainant made no demand on respondent for any 
further payment in connection with the bananas prior to the fil- 
ing of the informal complaint, although they had numerous deal- 
ings after the transactions concerned here. 

In a letter to the Department dated January 2, 1951, * * * 
stated that * * * was a banana selector with no authority 
to make adjustments on purchases; and that * * * had no 
access to respondent’s books so he would not be in a position to 
know whether or not the bananas involved herein were hold at 
a profit. An investigation made by the Regulatory Division on 
May 31, 1951, of respondent’s files indicated that respondent made 
little or no profit from the sale of the bananas. 

It is concluded that complainant has failed to sustain the bur- 
den of proving the allegations of the complaint. The complaint 
should be dismissed. 


ORDER 


The complaint filed herein is dismissed. 
Copies shall be served upon the parties. 


(No. 3442) 


PACA Docket No. 5683. Decided March 2, 1953. 


Proceeding Held in Abeyance Pending Issuance 
of Further Order 


Where respondent owed complainant a sum of money and tendered its check 
to complainant for that amount but the check was refused by complain- 
ant, which check was submitted with respondent’s formal answer, held, 
the latter has not violated section 2 of the act but since its check is now 
stale, it should be returned to respondent, and the proceeding should 
be held in abeyance to give the parties an opportunity to settle on the 
basis of this decision. 
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Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. Mr. Gil- 
bert E. Morcroft, of Pittsburgh, Pennsylvania, for respondent. Mr. Wil- 
liam E. Bethards, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C.499a et seq.). 
In a formal complaint filed on December 10, 1951, complainant 
seeks to recover the sum of $837.60 from respondent, which sum 
is alleged to be the invoice price for one carload of Verigood 
brand lettuce sold and delivered to respondent. 

A copy of the formal complaint, and a copy of the report of 
investigation made by the Regulatory Division, Fruit and Vege- 
table Branch, were served on respondent by registered mail on 
January 16, 1952. A copy of the report of investigation was also 
served on counsel for complainant by registered mail on the same 
date. Respondent filed an answer to the normal complaint in 
which it alleged, among other things, that the said car of lettuce 
was not in suitable condition when shipped, that the lack of suit- 
able shipping condition prevented it from conforming to the orig- 
inal contract between the parties, and that the parties agreed 
during a telephone conversation on June 1, 1951, that respondent 
would handle car PFE 61264 of Verigood brand lettuce on a con- 
signment basis. Respondent further alleges that it sold the let- 
tuce in accordance with the consignment agreement of the par- 
ties, and rendered a proper accounting to complainant. Respond- 
ent’s check for $97.98, representing net proceeds of sale was 
tendered to, but refused by complainant. Respondent requested 
an oral hearing. 

A hearing was held in * * *, Pennsylvania, on May 28, 
1952, in * * *, No one appeared for complainant. However, 
the presiding officer offered into evidence on behalf of complain- 
ant the exhibits attached to the complaint and the deposition of 
* * *, Respondent was represented at the hearing by counsel. 
* ¥* *, president of respondent company, testified in its be- 
half. One other witness testified for respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, whose post office 
address is * * *, Illinois. 


2. Respondent, * * *, is a corporation whose post office 
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address is * * *, Pennsylvania. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 

3. On or about May 29, 1951, complainant, in the course of 
interstate commerce, contracted to sell to respondent one carload 
of Icepack lettuce, Verigood brand, “Good condition & quality”, 
containing 324 crates of four dozen size at an agreed price of 
$2.40 per crate, f.o.b. shipping point, plus $60.00 for top ice, or 
a total invoice price of $837.60. 

4. The aforesaid contract was negotiated through 
brokers, * * *, Pennsylvania, who acted as agent for both 
complainant and respondent. 

5. Car PFE 61264, containing lettuce, was shipped from 
* * *, California, on May 22, 1951, to complainant, and on 
May 29, 1951, complainant, in pursuance of the aforesaid contract 
of sale, diverted the said car, then at * * *, to respondent 
at * * *, Pennsylvania. 

6. Car PFE 61264 arrived at * * *, Pennsylvania, at 
9:45 a.m. e.s.t. on June 1, 1951, and the respondent was so noti- 
fied by the railroad at 12 Noon e.s.t. on June 1, 1951. 

7. Upon arrival of the car as aforesaid, respondent inspected 
several crates of the lettuce from the doorway area, and found 
the lettuce in these crates to be worthless because of decay and 
slime. 

8. Respondent then advised * * * _ over the telephone 
that the said car was unacceptable because of decay and slime. 

9. After * * * go advised complainant by telephone, 
complainant telephoned * * *, president of respondent firm, 
and the following agreement was reached: that respondent would 
sell the said car of lettuce for complainant on a consignment 
basis, and would secure a “government inspection” on the car for 
complainant. 

10. Production and Marketing Administration Inspection 
Certificate B70009, dated June 4, 1951, evidencing a restricted 
inspection discloses the following: 

Condition of car: Hatch covers closed, plugs in. Ice 2 feet 
from top of bunkers. Doorbar is out of top keeper at right 
side of car and light shows through an opening 14 to 3% inch 
wide and 4 inches long over one door, this side of car. 

* ~ bd 


* * + 


“Condition of pack: Tight in layers. 1 to 21% inch lid bulge. 
Small amount of ice in crates. 
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« * * 


“Condition: Stock is mostly fresh and crisp and wrapper 
leaves mostly light green color. Average 10% reddish or 
brown discloration generally occurring in bottom layer 
crates. Average 7% slight Tipburn. 5 to 20%, averaging 9% 
Brown Blight. 5 to 45%, averaging 25% decay, Bacterial 
Soft Rot in all stages but more advanced in bottom layer. 
Bottom layer only averages 35% decay. In addition some 
heads have slight discloration of wrapper leaves associated 
with Downy Mildew. Most top layer crates have heads near- 
est top ice showing freezing injury 2 to 4 leaves deep and 
so located as to indicate it occurred in car.” 

11. Respondent accounted to complainant on the basis of an 

account sales as follows: 


“Car Lettuce PFE 61264 on Commission: 
90 Crt. to Johnstown 

@ 4.00 360.00 
Less hauling to Jhnstn. 22.50 


337.50 
75 Crt. @ 4.00 300.00 


74 Crt. @ 3.50 259.00 
85 Crt. refused R.R. 


324 688.87 - Freight 
20.00 - Gov. Insp. 
89.65 - 10% Com. 


896.50 798.52 
Amt. of Check $97.98” 

12. Respondent forwarded its check to complainant in the 
amount of 97.98, but complainant refused to accept said check. 
Respondent remains willing to pay complainant this amount. 

18. Complainant has demanded of respondent the sum of 
$837.60, being the invoice price of car PFE 61264, but respondent 
has ignored the demand. 

14. Formal complainant was received by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, on December 10, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
The principal controversy involves the new contract reached 
by the parties after the arrival of the shipment at destination 
and respondent’s notification of rejection. Complainant takes the 
position that the suitable shipping condition rule is not applicable 
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to this case because of defective car equipment; and that during 
the telephone conversation of June 1, 1951, a new contract was 
made providing for some kind of vague adjustment for the bot. 
tom tier of lettuce in the car, and further providing that respond- 
ent would guarantee payment for the remaining crates in the car, 
Respondent denies that at any time it agreed no claim would he 
made against complainant except as to the lettuce on the bottom 
tier of the car. Respondent alleges, instead, that complainant re- 
quested over the telephone that respondent handle the car on con- 
signment for complainant, since he had no place to send the car 
so late in the week. Respondent alleges that it thereupon orally 
agreed with complainant to handle the shipment on consignment 
and secure a Government inspection on the shipment for com- 
plainant. In support of its argument complainant has submitted 
a copy of a telegram dated June 1, 1951, sent to respondent which 
gives some support to complainant’s version of the agreement. 
However, the telegram could be interpreted otherwise. Respond- 
ent has submitted no documentary evidence in support of its posi- 
tion. However, it seems improbable to us that respondent would 
have guaranteed payment for the remaining crates in the car 
before he had inspected them, and when inspection of some of 
the crates in the bottom tier led him to notify complainant of 
rejection. Respondent would thus have bound himself to a more 
severe contract than the original contract when, obviously, com- 
plainant had telephoned respondent to request help on the car. 
In brief, we believe the circumstances reported support respond- 
ent’s allegations. Accordingly, we conclude that the agreement 
between the parties, entered into in the telephone conversation 
which took place on June 1, 1951, was set forth in Finding of 
Fact. No. 9 above. 


We are of the further opinion that the lettuce involved was 
not in suitable shipping condition at the time of sale as required 
by the original contract. Federal Inspection Certificate B 70009, 
dated June 4, 1951, shows 35 percent decay in the bottom layer, 
and 25 percent decay in the remainder of the car. This amount of 
decay in the lettuce was abnormally high. It is not considered 
that the opening over the car door was sufficient to materially 
affect the situation. 


Respondent has not violated section 2 of the act, although re- 
spondent owes complainant $97.98. Respondent’s check in that 
amount was attached to the answer, but this check, dated June 
11, 1951, is now stale, and should be returned to respondent. This 
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proceeding should be held in abeyance for the time being to give 
the parties an opportunity to settle on the basis of this decision. 
If respondent does not renew the tender, such failure will be in 
violation of section 2 of the act. 


ORDER 


This proceeding shall be held in abeyance pending the issuance 
of a further order herein. 
Copies hereof shall be served upon the parties. 


(No. 3443) 


REISNER v. DINOVO. PACA Docket No. 5962. Decided March 2, 
1953. 


Rejection of Commodity without Reasonable Cause — 
Damages — Default 


Where complainant sought to recover the amount of the alleged loss sus- 
tained by him on a resale of two carloads of potatoes sold to and rejected 
by respondent without reasonable cause, and the latter failed to file an 
answer, held, that respondent’s failure to answer constitutes an admis- 
sion of the facts alleged in the complaint and a waiver of oral hearing, 
and his rejection of the potatoes was arbitrary and without reasonable 
cause, in violation of section 2 of the act, for which complainant is en- 
titled to an award of reparation. 


Mr. C. H. Reisner, of Delano, California, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 4, 1952. Formal com- 
plaint was filed on November 25, 1952. Complainant seeks an 
award of reparation in the amount of the alleged loss sustained 
on two carloads of potatoes sold to and rejected by respondent in 
June 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on December 22, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on January 14, 1953. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, C. H. Reisner, whose ad- 
dress is 1401 High Street, Delano, California. 


2. Respondent is an individual, Louis J. Dinovo, whose ad- 
dress is 38 Northern Ohio Food Terminal, 4000 Orange Avenue, 
Cleveland, Ohio. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


3. In the course of interstate commerce, and by contract nego- 
tiated by a Cleveland broker, complainant on June 10, 1952, sold 
to respondent two carloads of California Washed, Long White 


potatoes, as follows: 


300 sacks U.S. One, Size A, at $5.60 Cw. £.0.D. ncccccvccccnnecenenenene $1,680.00 
360 sacks U.S. One, Size A, at $5.65 wt. £.0.D. ccecccenconenmennee 2,034.00 


Total $3,714.00 


4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped from loading points in California, in inter- 
state commerce, to respondent at Cleveland, Ohio, in cars num- 
bered and initialed RD 14573 and PFE 13489. Upon arrival at 
destination, respondent refused to accept the potatoes in com- 
pliance with said contract of sale. 

5. Following respondent’s rejection of the two carloads of 
potatoes, complainant resold them for the best prices obtainable 
and for the net amount of $1,994.18. This amount deducted from 
the contract price of $3,714 shows complainant sustained a loss 
of $1,719.82, no part of which has been paid by respondent. 


6. Formal complaint was filed November 25, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
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plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s rejection of the two carloads of potatoes was 
arbitrary and without reasonable cause, and was in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,719.82, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to the complainant, as reparation, $1,719.82, with interest 
thereon at the rate of 5 percent per annum from July 1, 1952, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3444) 
PACA Docket No. 5840. Decided March 6, 1953. 


Dismissal of Complaint Based on Bankruptcy of 
Respondent — Discretion of Secretary 

Although bankruptcy proceedings do not, merely by virtue of their main- 
tenance, terminate an action already pending in a non-bankruptcy tri- 
bunal, to which the bankrupt is a party, it is within the discretion of the 
Secretary to determine whether or not to proceed further with a repara- 
tion proceeding where respondent has been adjudgd a bankrupt, but 
has not yet been discharged in bankruptcy and, under these circum- 
stances, the Secretary dismissed the complaint without prejudice. 


Complainant pro se. Messers. Cudahy & Wilcox, of Jefferson, Iowa, for re- 
spondent. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL WITHOUT PREJUDICE 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on June 9, 1952, complainant seeks 
to recover reparation in the amount $872.50, which is alleged to 
be the unpaid balance of the purchase price of one carload of 
boxed peaches sold and delivered to respondent. 

A copy of the formal complaint and a copy of the report of 
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investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch were served by registered mail upon respond- 
ent on July 28, 1952. A copy of the report of investigation was 
served by registered mail upon complainant on July 12, 1952. On 
August 21, 1952 respondent filed an answer admitting the essen- 
tial allegations of the complaint, and stating that he intended 
to pay the indebtedness but was unable to do so immediately. 
Respondent requested an oral hearing for the purpose of giving 
him an opportunity to state his side of the issues. 

The Department has been furnished with a “Notice of First 
Meeting of Creditors” containing information that respondent, 
* * *, doing business as * * *, has been duly adjudged 
a bankrupt. Complainant has notified the Department that its 
claim in this proceeding has been filed with the referee in bank- 
ruptcy. 

Bankruptcy proceedings do not, merely by virtue of their main- 
tenance, terminate an action already pending in a non-bankruptcy 
tribunal, to which the bankrupt is a party. We have previously 
taken the position that it is within the discretion of the Depart- 
ment whether or not to proceed further with a reparation pro- 
ceeding under such circumstances. Gehl’s Guernsey Farms, Inc. 
v. Midfield Packers, et al., 8 A.D. 187, 192. It would appear that 
at this time no useful purpose would be served by holding the 
oral hearing requested by respondent. Nor is there any point in 
holding the matter in abeyance pending the outcome of the bank- 
ruptcy proceeding. Accordingly, the complaint herein is dismis- 
sed without prejudice. 

Copies hereof shall be served upon the parties. 


(No. 3445) 


PRUDEN PACKING COMPANY v. HAGER’S WHOLESALE FRUITS & 
PRoDUCE. PACA Doc. No. 5679. Decided March 6, 1953. 


Damage to Produce Resulting from Abnormal Deterioration in 
Transit —Evidence—Soft Rot—Failure to Pay Purchase Price 


Where, under a contract of purchase and sale on an f.0.b. basis, complainant 
sought to recover the purchase price of a truckload of potatoes sold and 
delivered to respondent who admitted the purchase but denied that he 
accepted the potatoes because they were not in suitable shipping condition 
when loaded by complainant, held, that the weight of the evidence shows 
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that the soft rot damage to the potatoes occurred in transit, and that 
the complainant should be awarded reparation in the amount of the 
purchase price. 


Unaccepted Remittance As Not Constituting Accord 
and Satisfaction 


Where respondent-purchaser tendered a check to complainant- seller in an 
amount which the latter refused to accept, and the check was turned 
over to the Department to be held in escrow pending the settlement of 
this controversy, held, that since the remittance was not accepted by 
complainant there was no record and satisfaction. 


Meaning of Term Suitable Shipping Condition 


Suitable shipping condition, in relation to direct shipments, means that the 
commodity at the time of billing is in a condition which, if the shipment 
is handled under normal transportation service and conditions, would 
assure delivery without abnormal deterioration at the destination speci- 
fied in the contract of sale. 

Pruden Packing Company, of Suffolk, Virginia, complainant, pro. se. Mr. A. 
N. Brockway, of Pittsburgh, Pennsylvania, for respondent. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant seeks to recover the purchase price of a truckload 
of potatoes sold and delivered to respondent in June 1951. In- 
formal complaint was received by the Regulatory Division, Fruit 
and Vegetable Branch, on July 18, 1951. A formal complaint was 
filed on December 3, 1951, a copy of which, together with a copy 
of the report of investigation made by the Regulatory Division, 
was served upon respondent by registered mail on December 7, 
1951. A copy of the report of investigation was likewise served 
upon complainant on December 8, 1951. 

Respondent filed an answer to the complaint on January 23, 
1952, in which the purchase of a load of potatoes from complain- 
ant is admitted. Respondent denies acceptance of the potatoes as 
being in compliance with the contract inasmuch as it made com- 
plaint to complainant with respect to the condition of the pota- 
toes upon arrival at destination. Respondent contends that a re 
mittance of $313.36 was tendered in full settlement of respond- 
ent’s obligation to complainant and states that complainant’s ac- 
ceptance of this remittance “is considered in accord and satisfac- 
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tion.” Respondent further states that in the event of a ruling by 
the Department that the remittance of $313.36 was not accepted 
by complainant, then respondent denies owing complainant any 
amount greater than $255.61. Respondent prays that the com- 
plaint against it be dismissed, or as an alternative, that complain- 
ant be awarded no more than the sum of $255.61. 

An oral hearing was not requested and the issues are, there- 
fore, determined under the shortened method of procedure. Com- 
plainant filed an opening statement of facts, together with ex- 
hibits and brief. Respondent filed an answering statement of facts, 
with exhibits attached, and a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Peter DeWitt 
Pruden, Jr. and Peter DeWitt Pruden, Sr., doing business as Pru- 
den Packing Company, whose address is P. O. Box 14, Smithfield 
Highway, Suffolk, Virginia. 

2. Respondent is an individual, H. T. Hager, doing business 
as Hager’s Wholesale Fruits & Produce, whose address is RFD, 
U.S. Route 40, Cumberland, Maryland. At the time of the trans- 


action herein complained of, respondent was licensed under the 
Act. 


8. On or about June 29, 1951, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckload of Irish potatoes, to consist chiefly of U.S. No. 1 pota- 
toes. It was agreed that if the load could not be completed with 
U.S. No. 1 potatoes, complainant would make out the load with 
Size B or pickouts. The agreed purchase price was $2 per cwt. 
for U.S. No. 1 potatoes, and $1 per c.w.t. for pick-outs, f.o.b. ship- 
ping point. 

4. On June 30, 1951, complainant shipped in compliance with 
the contract from Suffolk, Virginia, in interstate commerce, to 
respondent at Cumberland, Maryland, 233 bags of U.S. No. 1, 
Size A, potatoes and 67 bags of pick-outs in a truck belonging to 
F. R. Nickleson of Winchester, Virginia. 

5. The 233 bags of potatoes were Federally inspected at ship- 
ping point on June 30, 1951, at the time of loading, the report of 
which shows grade defects within tolerance and no soft rot. 


6. The truckload of potatoes arrived at Cumberland, Mary- 
land on Monday morning, July 2, 1951, and were accepted by re- 
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spondent who began to unload the truck. After some of the pota- 
toes were unloaded, respondent notified complainant that the 
potatoes were in bad condition, and proceeded to obtain a Federal 
inspection of the shipment. 


7. An inspection of the load of potatoes made at Cumberland, 
Maryland, at 4:00 p.m. on July 2, 1951, showed the Eagle brand 
U.S. No. 1 potatoes to be “Firm, generally badly to moderately, 
mostly badly skinned, fairly clean, fairly well shaped. In 3/10 of 
samples soft rot range from 1 to 12%, 7/10 of samples show 16 
to 48% averaging approximately 25% slimy soft rot for lot, 
mostly due to late blight. Stock in used sacks manifested as pick- 
outs, soft rot ranges from 15 to 52% averaging approximately 
84% soft rot for lot.” 


8. The total purchase price of the truckload of potatoes is 
$533, no part of which has been paid to complainant by respond- 
ent. 


9. Formal complaint was filed on December 3, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


This was a contract of purchase and sale on an f.o.b. basis. 
Under the regulations, in an f.o.b. transaction the buyer assumes 
all risk of damage and delay in transit not caused by the shipper. 
The buyer has the right of inspection at destination before the 
goods are paid for, but only for the purpose of determining that 
the produce shipped compiled with the terms of the contract at 
the time of shipment, subject to the provisions covering suitable 
shipping conditions. This right of inspection does not convey or 
imply any right of rejection by the buyer because of any loss, 
damage, deterioration, or change which has occurred in transit. 
Although respondent did not plead a lack of suitable shipping 
condition, it is contended in respondent’s brief that the Govern- 
ment inspection at destination shows the potatoes were not in 
suitable shipping condition when loaded by the complainant. 

Under the regulations, suitable shipping condition, in relation 
to direct shipments, means that the commodity at the time of bill- 
ing is in a condition which, if the shipment is handled under 
normal transportation services and conditions, will assure de- 
livery without abnormal deterioration at the destination specified 
in the contract of sale. Some discussion is in order concerning 
the destination inspector’s report that 7/10 of the U.S. 1 grade 
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samples examined showed an average of approximately “25% 
slimy soft rot for lot, mostly due to late blight.” Complainant has 
submitted in evidence a number of inspection certificates cover- 
ing potatoes loaded and shipped from the same lot as respondent's 
shipment several days before and after June 30, 1951, the date 
on which the potatoes were shipped to respondent. In all the cer- 
tificates submitted, the inspector found no soft rot and the pota- 
toes graded U.S. No. 1 in every case. No evidence of late blight 
was detected. 

While it is true that soft rot may and does often follow late 
blight, this is by no means the only causal factor. United States 
Department of Agriculture Miscellaneous Publication No. 98, 
Market Diseases of Fruits and Vegetables (Potatoes), of which 
we take official notice, states that Bacterial Soft Rot (slimy soft 
rot) invades the potato chiefly through injuries and that practi- 
cally all infections occur in tissues weakened or killed by heat 
injury, freezing, and mechanical injury, or in lesions caused by 
other diseases. It is stated that not only killing temperatures 
(122° F. and above) but also sublethal temperatures (109° to 
113°) have been found to predispose potato tubers to soft rot. We 
are told that it should be remembered, however, that such tem- 
peratures can be built up in potato flesh when air temperatures 
are no higher than 90°. Also that slimy soft rot may cause decay 
in potatoes in temperatures ranging from 46.5° to 92° F., but 
ordinarily comparatively little rot occurs below 70°. Infection is 
readily obtained, however, at higher relative humidities (94 to 
100%) and at temperatures of 60° to 85°. 

The owner of the trucking company stated that this load of 
potatoes was not required to be refrigerated, but stated that it 
was well ventilated with a blower running at all times. No com- 
plaint was made by respondent with respect to transportation 
service and conditions. Yet the record shows that the truckload 
of potatoes left Suffolk, Virginia at about 8:15 a.m. on Saturday, 
June 30. The driver, however, did not continue direct to Cumber- 
land, Maryland. Instead, when he reached Winchester, Virginia, 
at about 4:00 p.m. on Saturday, June 30, he stopped the truck 
and spent the weekend with his family, leaving Winchester early 
Monday morning, July 2, and arriving at Cumberland, Maryland 
at approximately 7:00 a.m. Obviously, this was not normal trans- 
portation service and conditions. This delay in transit and the 
high temperatures of late June and early July undoubtedly allowed 
considerable heat to build up inside the stationary truck. The soft 
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rot injury found in the potatoes upon arrival at destination very 
conceivably could have resulted from this delay and lack of proper 
ventilation over a 48-hour period, particularly during the time 
when the truck was stationary. 

The weight of the evidence in this case indicated that the soft 
rot damage to the potatoes occurred in transit. Complainant, in 
this f.o.b. sale, was in no way responsible for this damage. Com- 
plainant appears to have fulfilled its part of the contract in de- 
livering to respondent a truckload consisting chiefly of U.S. No. 1 
potatoes. Had they traveled under normal transportation service 
and conditions, they would in all probability have arrived in good 
condition. If respondent has a claim against any one, it is against 
the trucking company for delay in transit and/or improper ven- 
tilation. Respondent’s failure to pay complainant the purchase 
price of the truckload of potatoes is in violation of section 2 of 
the Act. The check which respondent tendered to complainant in 
the amount of $313.36 was not acceptable to complainant, and 
the check was turned over to the Department to be held in escrow 
pending the settlement of this controversy. Clearly, there was no 
“accord and satisfaction” since the remittance was not accepted 
by complainant. Complainant has mistakenly deducted the amount 
of the check in making its claim in the formal complaint. Com- 
plainant should be awarded reparation in the full amount of the 
purchase price of the potatoes, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $533, with interest at the rate 
of 5 percent per annum, from July 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3446) 


D. LEO & Sons v. WESCO Foops Co. PACA Docket No. 5695. De- 
cided March 10, 1953. 


Dismissal of Petition for Reconsideration for Failure to 
Show Error in Previous Order 


Where the previous order is supported by the evidence of record and by 
applicable principles of law, the petition for reconsideration is dismissed. 

Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 

Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL OF PETITION FOR RECONSIDERATION 

In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
an order was issued on February 13, 1953, awarding reparation 
to complaint against respondent. A copy of the order was served 
upon respondent by registered mail on February 16, 1953. On 
February 24, 1953, and within the time prescribed by the rules 
of practice, respondent filed a petition for reconsideration of our 
order. 

Respondent takes exception to our conclusions to the effect that 
complainant sustained the burden upon it of proving that the sale 
agreement between the parties contained the term “inspection 
and acceptance track Chicago.” Respondent states that it does 
not find in complainant’s opening statement of facts or reply any 
further allegations or proof that this was the term of sale agreed 
upon by the parties. Our conclusions were based, in part, upon 
the evidence contained in the report of investigation, a copy of 
which was served upon respondent. Although not pointed out 
specifically, our conclusions were also based, in part, upon the 
affidavit of Frank M. Leo (particularly paragraphs 3 and 9), 
which affidavit constitutes complainant’s opening statement of 
facts. This testimony, when considered with other undisputed 
evidence of record, we think establishes complainant’s allegations 
by a preponderance of the evidence. 

In our opinion the order of February 13, 1953 is supported by 
the evidence of record and by applicable principals of law. Ac- 
cordingly, respondent’s petition is hereby dismissed without serv- 
ice thereof upon complainant. The reparation awarded in our 
order of February 13, 1953 shall be paid within 30 days from the 
date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3447) 


REISNER v. TRAMMELL WHOLESALE PRODUCE. PACA Docket No. 
5932. Decided March 10, 1953. 


Failure to Pay, Purchase Prices for Potatoes 
and Grapes — Default 


Where complainant sold to respondent one lot of potatoes and five lots of 
grapes which respondent accepted upon delivery, but failed to pay the 
purchase prices therefor and failed to file an answer, held, that respond- 
ent’s failure to answer the complaint constitutes an admission of the 
facts alleged therein and a waiver of oral hearing, as provided by the 
Rules of Practice, and his failure to pay the purchase prices is in viola- 
tion of section 2 of the act for which reparation should be awarded 


complainant. 
Mr. C. H. Reisner, of Los Angeles, California, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on October 29, 1952. Complainant 
seeks an award of reparation in the amount of the alleged pur- 
chase prices of one lot of potatoes and five lots of grapes sold and 
delivered to respondent during the period of June through Sep- 
tember 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on January 27, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
January 26, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 


further proceedings. 
FINDINGS OF FACT 


1. Complainant is an individual, C. H. Reisner, whose address 
is 1240 Produce Street, Los Angeles, California. 
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2. Respondent is an individual, John W. Trammell, doing busi- 
ness as J. W. Trammell Wholesale Produce, who address is Post 
Office Box 2548, Dallas, Texas. At the time of the transactions 
involved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following five lots of Tokay 
grapes and one lot of potatoes on the dates and terms indicated, 

June 10, 1952 310 sacks U. S. No. 1 potatoes 
adjusted per credit memo at $4.65 $1,441.50 
August 30, 1952 1198 lugs Tokay grapes at 2.50 2,995.00 
Precooling 31.50 
September 5, 1952 1058 lugs Tokay grapes at 1.75 1,851.50 
Precooling 31.50 
1200 lugs Tokay grapes at 1.75 2,100.00 
Precooling 30.00 
1038 lugs Tokay grapes at 1.75 1,816.50 
Precooling 31.50 
September 6, 1952 1187 lugs Tokay grapes at 1.80 2,136.60 
Precooling 31.50 


Total $12,497.10 


4. Five lots of grapes and one lot of potatoes meeting the 
specifications of the foregoing contracts were shipped by motor 
trucks from loading points in California, in interstate commerce, 
to respondent at Dallas, Texas. Upon arrival at destination, re- 
spondent accepted the grapes and the potatoes in compliance with 
said contracts of sale, and made no complaint with respect thereto. 


5. The total purchase price of the five lots of grapes and one 
lot of potatoes is $12,497.10, no part of which has been paid by 
respondent to complainant. 


6. Formal complaint was filed on October 29, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 


and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $12,497.10, with interest there- 
on at the rate of 5 percent per annum from October 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3448) 


FINERMAN & SON v. C. B BROKERAGE Co. PACA Docket No. 5933. 
Decided March 11, 1953. 


Failure to Pay Balance of Purchase Prices for Lettuce—Default 
12 A.D. 251, followed. 


Mr. Finerman & Sons, of El Centro, California, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 26, 1952. Formal com- 
plaint was filed on January 2, 1953. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase price of a carload of lettuce sold and delivered to re- 
spondent in December 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon com- 
plainant on January 26, 1953. On the same date a copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent. 

At the time of service of the formal complaint, respondent was 


ules of|notified in writing that an answer to the complaint should be 


fled within 20 days after such service and that, in accordance 


agreediwith section 47.8(c) of the rules of practice, failure to file an 
otatoesjanswer would constitute a waiver of oral hearing and an admis- 
uld bejsion of the facts alleged in the complaint. Respondent has not filed 
iterest,an answer. The issuance of an order is, therefore, authorized 
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FINDINGS OF FACT 1 

1. Complainant is a partnership composed of Harry Finer- ( 
man, Mary Finerman, Melvin Finerman and Edith Root, doing 
business as Finerman & Son, whose address is Post Office Box 
614, El Centro, California. 

2. Respondent, C. B. Brokerage Company, is a corporation, HA 
whose address is 601 Lumber Exchange Building, Minneapolis, E 
Minnesota. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 

3. In the course of interstate commerce, and by oral contract, 
complainant on December 31, 1951 sold to respondent 225 crates 
of 4 dozen size dry pack lettuce at $7.25 per crate, and 115 crates 
of 5 dozen size at $6.25 per crate, f.o.b. shipping point, plus $60 | Mr. 
topice for a total price of $2,410. 

4. Lettuce complying with the foregoing contract was ship- | Dec 
ped in car PFE 4696 from E] Centro, California, in interstate 
commerce, to respondent at Minneapolis, Minnesota. Upon arrival 
at destination, respondent accepted the lettuce in compliance with T 
said contract of sale, and made no complaint with respect thereto. | tura 

5. The total purchase price of the 340 crates of lettuce is | f° 
$2,410, of which respondent has paid $500, leaving due and owing | Pai 
to complainant the sum of $1,910. * re 

6. Informal complaint was filed on August 26, 1952, which oie 
was within 9 months after the cause of action accrued. A 

CONCLUSIONS ae 

The failure of respondent to file an answer to the formal com- } ang 7 
plaint constitutes an admission of the facts alleged in the com- | on F 
plaint and a waiver of oral hearing, as provided in the rules of At 
practice (7 CFR 47.8(c)). notifi 

Respondent’s failure to pay promptly to complainant the full | withi 
amount of the agreed purchase price of the 340 crates of lettuce sectic 
is in violation of section 2 of the Act. Complainant should be | woy), 
awarded reparation in the amount of $1,910, with interest, and facts 
the facts should be published. The i 

Within 30 days from the date of this order, respondent shall proce 

ORDER 
pay to complainant, as reparation, $1,910, with interest thereon 1. 
at the rate of 5 percent per annum from January 1, 1952, until ea 






paid. 
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The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3449) 


HANSEN FRUIT & COLD STORAGE Co. v. TRAMMELL WHOLESALE 
PRODUCE. PACA Docket No. 5934. Decided March 11, 1953. 


Failure to Pay Purchase Prices for Apples — Default 


12 A.D. 271, followed. 


Mr. C. W. Halverson, of Yakima, Washington, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on November 19, 1952. Formal com- 
plaint was filed on January 5, 1953. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of 700 
boxes of apples sold and delivered to respondent in September 
1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 3, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on February 2, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 
1. Complainant, Hanson Fruit & Cold Storage Company, is a 
corporation, whose address is Post Office Box 1491, Yakima, 
Washington. 
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2. Respondent is an individual, John W. Trammel, doing 
business as J. W. Trammell Wholesale Produce, whose address is 
Post Office Box 2458, Dallas, ‘i'exas. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce, by contract negoti- 
ated by Bill Taylor, a broker located at Dallas, Texas, complain- 
ant on September 26, 1952 sold to respondent 500 boxes of Com- 
bination Fancy and Extra Fancy Red Delicious apples at $4.25 
per box, 100 boxes of “‘Scee” Red Delicious apples at $3.15 per 
box, and 100 boxes Combination Fancy and Extra Fancy Jona- 
than apples at $3.15 per box, for a total price of $2,755, f.o.b. 
shipping point. 

4. Apples complying with the foregoing contract were shipped 
by motor truck from Yakima, Washington, in interstate com- 
merce, to respondent at Dallas, Texas. Upon arrival at destina- 
tion, respondent accepted the apples in compliance with said con- 
tract of sale, and made no complaint with respect thereto. 


5. The purchase price of the 700 boxes of apples is $2,755, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed January 5, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 700 boxes of apples is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $2,755, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,755, with interest thereon 
at the rate of 5 percent per annum from October 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3450) 


LATIN-AMERICAN FRUIT & SHIPPING CORP. v. HUSSON FRUIT Co. 
PACA Docket No. 5938. Decided March 11, 1953. 


Failure to Pay Balance of Purchase Prices for Bananas— 
Default 


12 A.D. 251, followed. 


Latin-American Fruit & Shipping Corp., of New York, New York, complain- 
ant. pro. se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed October 21, 1952. Formal complaint 
was filed on December 29, 1952. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the 
purchase price of two lots of bananas sold and shipped to re- 
spondent in August and September 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 2, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on February 6, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 

1. Complainant, Latin-American Fruit & Shipping Corpora- 
tion, is a corporation, whose address is 21 West Street, New York, 
New York. 

2. Respondent is an individual, Joseph S. Husson, doing busi- 
ness as Husson Fruit Company, whose address is Post Office Box 
501, Charleston, West Virginia. At the time of the transactions 
involved herein, respondent was licensed under the Act. 
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8. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent two lots of bananas on the dates 
and terms indicated: 

August 27, 1952 865 Stems, 21,370 Ibs. 
Select Bananas at $5.50 cwt. $1,175.35 
Loading charge 10.69 

September 10, 1952 855 Stems, 22,400 lbs. 
Select Bananas at $4.75 cwt. $1,064.00 
Loading Charge 11.20 


Total $2,261.24 


4. Bananas meeting the specifications of the foregoing con- 
tracts were shipped by motor truck from New York City, in in- 
terstate commerce, to respondent at Charleston, West Virginia. 
Upon arrival at destination, respondent accepted the bananas and 
made no complaint with respect thereto. 


5. The total purchase price of the two lots of bananas is $2,- 
261.24, of which respondent has paid only $300 to complainant. 
Respondent was granted a further allowance of 1¢ per pound on 
the load of August 27, 1952, amounting to $213.70, leaving a 
balance of $1,747.54 due and owing to complainant. 


6. Formal complaint was filed December 29, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice. 

Respondent’s failure to pay promptly to complainant the full 
purchase price of the two lots of bananas is in violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $1,747.54, with interest, and the facts should be 
published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,747.54, with interest there- 
on at the rate of 5 percent per annum from October 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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Cite as 12 A.D. 279 


(No. 3451) 


YECKES-EICHENBAUM, INC. v. ELLIS. PACA Docket No. 5636. De- 
cided March 16, 1953. 


Failure to Pay Amount of Total Deficit — Evidence — 
Sale on Consignment — Dismissal of Counterclaim 


Where complainant sought to recover the aggregate deficit resulting from 
the sale of three carloads of beans shipped by respondent to complainant 
on consignment and the respondent generally denied the allegations of 
the complaint and counterclaimed for a certain sum of money, held, that 
the record shows that respondent’s answer and his contentions in the 
counterclaim are vague, uncertain and without documentary or legal 
support, whereas complainant’s claims are supported by exhibits and 
sworn statements, and that respondent’s failure to pay is a violation of 
section 2 of the act for which reparation should be awarded to com- 
plainant and the counterclaim dismissed. 


Mr. David Siskind, of New York, New York, for complainant. Mr. H. T. Ray, 
of Faison, North Carolina, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 24, 1951, complainant seeks 
to recover $341.93, the aggregate deficit resulting from the sale 
of three carloads of beans allegedly shipped by respondent to com- 
plainant on consignment in June 1950. 

Informal complaint was received on November 2, 1950. A for- 
mal complaint was filed on July 24, 1951 and a copy thereof, to- 
gether with a copy of the report of investigation made by the 
Regulatory Division Fruit and Vegetable Branch, was served 
upon respondent on August 2, 1951. A copy of the report of in- 
vestigation was served upon complainant’s attorney on August 
1, 1951. 

On September 17, 1951, respondent filed an answer to the com- 
plaint and a counterclaim in which respondent seeks to recover 
from the complainant the sum of $843, claimed to be due re- 
spondent from complainant in connection with these transactions. 
In its answer, respondent admits shipping to complainant three 
carloads of beans; that complainant accepted the beans upon 
delivery ; and that complainant “made certain monetary demands” 
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upon respondent. Except as admitted, respondent generally denies 
all allegations of the complaint. Respondent alleges that com- 
plainant accepted the carloads of beans “upon a written contract 
of agreement to pay said railroad charges, icing, inspection and 
other usual charges and expenses of transportation” and that the 
contract was “signed and executed and accepted by the complain- 
ant at Faison, North Carolina.” Respondent further alleges that 
car FGE 59328 was diverted to complainant “at his request and 
for his account for which said complainant is still due this re- 
spondent the sum of $411.00’; and respondent contends that 
“upon a true and accurate accounting the Complainant will be 
indebted to the Respondent in the sum of of $843.00.” 

On November 1, 1951, complainant filed an answer to the coun- 
terclaim, denying all allegations contained therein. 

Although the amount involved in this controversy exceeds $500, 
an oral hearing was not requested and the issues are, therefore, 
determined under the shortened method of procedure provided 
for in the rules of practice. Under this procedure, complainant 
filed an opening statement of facts with exhibits attached. Re- 
spondent did not file an answering statement of facts or request 
that his answer to the complaint be considered as his answering 
statement. 


FINDINGS OF FACT 
1. Complainant, Yeckes-Eichenbaum, Inc., is a corporation, 
whose post office address is 383 Washington Street, New York, 
New York. 


2. Respondent is an individual, Chester P. Ellis, whose ad- 
dress is Faison, North Carolina. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On or about June 12, 1950, in the course of interstate com- 
merce and by oral contract, respondent consigned and shipped 
from Faison, North Carolina, to complainant at New York, New 
York, 541 bushel hampers of beans, contained in car ART 24286, 
to be sold by complainant for the account of respondent. 


4. On or about June 13, 1950, in the course of interstate com- 
merce and by oral contract, respondent consigned and shipped 
from Faison, North Carolina, to complainant at New York, 602 
bushel hampers of beans in car FGE 59120, to be sold by com- 
plainant for the account of respondent. 


5. On or about June 20, 1950, in the course of interstate com- 
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merce and by oral contract, respondent consigned and shipped 
from Faison, North Carolina, to complainant at New York, New 
York, 610 bushel hampers of beans, in car FGE 59326, to be sold 
by complainant for the account of respondent. 


6. Upon arrival of the respective carloads of beans at destina- 
tion, complainant accepted the same and sold the beans for the 
account of the respondent at the highest prices obtainable, and 
thereafter rendered account of sales to respondent. 


7. After deducting freight charges and other expenses, plus 
10 percent commission, complainant incurred a deficit of $116 on 
car ART 24286. After similar deductions, a deficit of $24.24 was 
incurred on FGE 59120, and a deficit of $201.69 was incurred on 
FGE 59326. A total deficit was incurred by complainant on the 
three carloads of beans in the amount of $341.93. Demand was 
made upon respondent by complainant for payment of the aggre- 
gate deficit incurred, but no part of the deficit has been paid by 
the respondent. 


8. An informal complaint was filed on November 2, 1950, 
which was within 9 months from the time the cause of action 
herein alleged accrued. 


CONCLUSIONS 


Respondent claims that the beans in controversy were shipped 
to complainant “upon a written contract of agreement,” which 
“was signed and executed and accepted by the complainant at 
Faison, North Carolina.” There is nothing in the record to sup- 
port respondent’s claim that the beans were shipped upon a writ- 
ten agreement executed between complainant and respondent. 
Complainant states that the transaction was originated by a tele- 
phone call from the respondent to Harry Yeckes of complainant 
firm on June 16, 1950, at a time when the first two carload ship- 
ments, ART 24286 and FGE 59120, were at the Potomac Rail- 
road Yards. Complainant says that respondent requested com- 
plainant to handle the cars on consignment for respondent’s ac- 
count and after deducting any advances made by complainant for 
freight, icing, and other charges, to remit to respondent the pro- 
ceeds, less complainant’s commission. Complainant states that 
Harry Yeckes advised respondent that the demand for beans in 
the New York market was very weak and prices low and that he 
preferred not to handle respondent’s beans. Complainant states 
that respondent said he had nowhere else to send the cars and 
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requested complainant to do the best it could, and that complain- 
ant, accordingly, agreed to handle the cars, Respondent has ad- 
mitted shipment of three carloads of beans to the complainant 
on the dates alleged, but denies that the beans were consigned 
to complainant to be sold for respondent’s account. Respondent 
does not indicate, however, upon what basis the first two cars 
were shipped. 

Complainant states that upon arrival of cars ART 24286 and 
FGE 59120 at New York, the beans were inspected and found to 
be of small to medium size, a size which is generally in poor de- 
mand in the New York City market. Complainant further stated 
that the beans were definitely of inferior quality and condition 
as compared with other beans on the market and with the added 
disadvantage of undesirable sizes, that they were extremely dif- 
ficult to sell. Complainant says that it nevertheless made every 
effort to sell the beans to the best advantage and, in accordance 
with its usual custom, reported to respondent by wire the general 
market condition for the commodity and the prices obtained for 
those actually sold. It appears that complainant did not attempt 
to convey to respondent in these wires the exact number of each 
type of beans sold or the exact sale price of each individual ham- 
per, but only the general sales trend both in the market and of 
the beans in question. This was the general custom followed by 
complainant with all shippers. Following the completion of the 
sale of these first two cars of beans, ART 24286 and FGE 59120, 
complainant rendered a complete accounting to the respondent 
with respect to these shipments. 

With respect to car FGE 59326, respondent alleges that it “was 
diverted to said complainant at his request and for his account 
for which said complainant is still due this respondent the sum 
of $411.00.” Respondent’s answer is not clear regarding this car. 
It seems that respondent is trying to claim that this was a sale 
rather than a consignment. However, the record shows that on 
June 24, after the sale by complainant of the first two cars, re- 
spondent wired complainant to the effect that car FGE 59326 was 
then in the Pennsylvania Railroad Terminal at New York, and 
requested complainant to take the car and do the best it could. 
Respondent’s wire clearly indicates a consignment of the beans 
in this car, apparently to be handled as the two previous ship- 
ments. 

Respondent has submitted nothing in support of his rather 
nebulous position in this controversy. His answer and his conten- 
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tions in the counterclaim are vague and uncertain and without 
documentary or legal support. On the other hand, complainant 
has submitted exhibits and sworn statements to substantiate the 
allegations contained in the complaint. On the basis of the record, 
it is concluded that the three carloads of beans were shipped by 
respondent to complainant on a consignment basis, to be sold for 
the account of respondent. It is further concluded, that complain- 
ant sold the beans for the best prices obtainable and rendered 
true and correct accountings to respondent, showing an aggregate 
deficit for the three shipments amounting to $341.93. Respond- 
ent’s failure to pay complainant the amount of the total deficit 
incurred was in violation of section 2 of the Act. Respondent’s 
counterclaim should be dismissed. Complainant should be awarded 
reparation, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $341.93, with interest thereon 
at the rate of 5 percent per annum from August 1, 1950, until 
paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3452) 


JOHN L. SENINI Co. v. SHAPIRO. PACA Docket No. 5940. Decided 
March 17, 1953. 


Failure to Pay Purchase Price for Lettuce — Default 
12 A.D. 271, followed. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1950, as amended (7 U.S.C. 499a et seq.) 
Informal complaint was filed on August 29, 1952. Formal com- 
plaint was filed November 20, 1952. Complainant seeks an award 
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of reparation in the amount of the alleged purchase price of 337 
crates of lettuce sold and delivered to respondent in April 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s representative on February 4, 1953. A copy of the report of 
investigation and a copy of the formal complaint were. served 
upon respondent on February 3, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John L. Senini 
and Edward J. Senini, doing business as John L. Senini Company, 
whose address is 216 South Water Market, Chicago, Illinois. 


2. Respondent is an individual, William Shapiro, whose ad- 
dress is 364 Washington Street, New York, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. In the course of interstate commerce, and by oral contract, 
complainant on April 22, 1952, after inspection by respondent’s 
agent, sold to respondent 66 crates of Friendly brand lettuce, size 
4s, at $3.50 per crate, and 271 crates of Friendly brand lettuce, 
size 5s, at $2.50 per crate, plus $60 topice, or for a total price 
of $968.50, f.o.b. California shipping point. 


4. Lettuce meeting the specifications of the foregoing contract 
was shipped from Salinas, California, in interstate commerce, to 
respondent at New York, New York, in car PFE 63893. Upon 
arrival at destination, respondent accepted the lettuce in com- 
pliance with said contract of sale and made no complaint with 
respect thereto. 


5. The purchase price of the 337 crates of lettuce is $968.50, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed November 20, 1952, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price for the 337 crates of lettuce is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $968.50, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $968.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3453) 


In re Roy HARLOFF & SONS. PACA Docket No. 5639. Decided 
March 17, 1953. 


Suspension of Registration — Violation of Act — Evidence — 
Selling Inferior Grade of Potatoes as U.S. No. 1 Standard 


Where the evidence established that respondent repeatedly violated the act 
by selling potatoes of an inferior grade which respondent, for a fraudulent 
purpose, represented to meet U.S. No. 1 standard, respondent’s license 
is suspended for a period of 90 days. 


Evidence—Fraudulent Misrepresentation of Quality of Produce 


Where respondent admitted that the potatoes involved in several shipments 
were sold and invoiced as U.S. No. 1 potatoes and that most of the 
defects existing in them were defects that would exist before the potatoes 
were harvested, but contended that some of the potatoes were sold as 
commercial grade, held, that respondent’s contention is inconsistent with 
his admission that all of these potatoes were invoiced as U.S. No. 1 and 
that the evidence establishes an intent on the part of the respondent 
to sell as U.S. No. 1 potatoes that were of an inferior grade. 


Mr. James A. O’Donnell for complainant. Roy Harloff & Sons, of Batavia, 
New York, respondent, pro se. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by the complaint of T. C. Curry, Regulatory Division, 
Fruit and Vegetable Branch, Production and Marketing Adminis- 
tration, filed March 12, 1952. It is alleged in the complaint that 
respondent repeatedly violated section 2(5) of the act by ship- 
ping in interstate commerce potatoes which respondent, for a 
fraudulent purpose, represented to be of a higher grade than the 
actual potatoes so shipped. Respondent filed a letter in reply there- 
to stating that the explanations of the involved transactions which 
respondent had previously given were true. There was no denial 
of the facts alleged in the complaint. 

On August 25, 1952, complainant filed a motion for a decision 
on the pleadings. Respondent was served with notice to show 
cause why the motion of the complainant should not be granted. 
On September 8, 1952, respondent filed a letter reiterating that 
the difficulties arising in connection with the shipments involved 
in the complaint were mostly due to labor difficulties and partly 
due to the fact that the potatoes inspected by respondent were 
not the potatoes shipped. Respondent further stated that it would 
take every precaution to avoid this trouble and that all future 
shipments would be government inspected. Complainant’s motion 
for decision on the pleadings was denied and an oral hearing 
called. This hearing was held at Batavia, New York, on Decem- 
ber 2, 1952, before Earl J. Smith, Hearing Examiner. Complain- 
ant was represented by James A. O’Donnell, Office of the Solici- 
tor. Respondent was not represented by counsel. The only witness 
to appear and testify was Wesley Harloff, a partner in the re- 
spondent firm. Complainant filed proposed finding of fact, con- 
clusions and order. Respondent wrote a letter to the attorney 
for complainant, which has been made a part of the file in this 
case, stating that it had nothing more to report than what was 
stated in the hearing, and that it was not buying or selling po- 
tatoes. 

At the hearing, Wesley Harloff admitted the allegations set 
forth in the complaint. He offered several reasons in explana- 
tion of the violations such as shortage of labor, handling of lots 
packed by other farmers, and use of grading equipment which 
bruised the potatoes. He admitted that the potatoes involved were 
shipped and invoiced as U. S. No. 1 potatoes. He also admitted 
that most of the defects existing in the potatoes shipped were 





; 
l 
, 
l 
L 
5 


ROY HARLOFF & SONS 287 
Cite as 12 A.D. 285 


defects that would exist before the potatoes were harvested. 


The hearing examiner issued a report recommending that the 
respondent be found to have violated the act as charged and that 
the respondent’s license be suspended for 90 days. No exceptions 
were filed. 


FINDINGS OF FACT 


1. Respondent is a partnership composed of Roy F. Harloff 
and Wesley J. Harloff, doing business as Roy Harloff & Sons, 
whose address is Box 432, Batavia, New York. Respondent buys 
and sells perishable agricultural commodities in the course of in- 
terstate commerce. 


2. License No. 115056 was issued to respondent on June 21, 
1948, under provisions of the act. This license has been renewed 
on each anniversary date thereafter and is in effect at this time. 


3. During November 1948, the respondent shipped from the 
State of New York three separate truckloads of potatoes to 
Youngstown, Ohio, in sacks market U. S. No. 1, and official in- 
spection at Youngstown showed that the potatoes failed to meet 
U. S. No. 1 requirements because of grade defects consisting of 
wire worn injury, sunburn, bruises, and insect injury. 


4. On one occasion in August 1950 and on one occasion in 
September 1950, the respondent shipped a truckload of potatoes 
in sacks marked U. S. No. 1 to Youngstown, Ohio, and the official 
inspection at Youngstown showed that the potatoes failed to meet 
U. S. No. 1 requirements, namely because of defects such as sun- 
burn, bruises and insect injury. On one occasion in December 
1950, the respondent shipped a truckload of potatoes to Charles- 
ton, West Virginia, in sacks marked U. 8S. No. 1 and the official 
inspection at Charleston also showed that the potatoes were not 
U. S. No. 1 because of grade defects such as those described. 


5. On one occasion in January 1951, three occasions in Feb- 
ruary 1951, one occasion in June 1951, and two occasions in Sep- 
tember 1951, potatoes shipped by the respondent by truck from 
the State of New York to Charleston, West Virginia, or Cleve- 
land, Ohio, were found upon official inspection to fail to meet 
U. S. No. 1 requirements although the potatoes were shipped in 
bags marked U. S. No. 1. The grade defects were sunburn, shat- 
ter bruises, wire worm injury, scab, cuts, etc. 


6. Wire worm injury, grub worm injury, insect injury, sun- 
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burn, cuts, old bruises, scab, and second growth are permanent 
defects and not of a nature which will occur or develop in transit. 

7. In each of the transactions described above, respondent not 
only shipped the potatoes in sacks marked U. S. No. 1 but invoiced 
them as U. S. No. 1. 

8. At various times from November 24, 1948, to October 22, 
1951, respondent was notified of the violations and afforded an 
opportunity to demonstrate or achieve compliance with the pro- 
visions of the act. From time to time respondent replied offering 
various reasons to account for the violations, such as shortage or 
inefficiency of labor, packing or grading equipment which bruised 
the potatoes, handling of lots packed by other farmers, and that, 
while a shipment might have been packed in sacks marked U. S. 
No. 1, it was in fact sold for a lower grade, such as commercial. 


CONCLUSIONS 

Section 2(5) of the act provides that it shall be unlawful “for 
any commission merchant, dealer, or broker, for a fraudulent 
purpose, to misrepresent by word, act, mark, stencil, label, state- 
ment, or deed, the character, kind, grade, quality, quantity, size, 
pack, weight, condition, degree of maturity or State or country 
of origin of any perishable agricultural commodity received, ship- 
ped, sold, or offered to be sold in interstate or foreign commerce.” 

Respondent has admitted that the potatoes involved in this 
case were packed in sacks labeled U. S. No. 1 and bearing respond- 
ent’s name thereon and were shipped and invoiced as U. S. No. 1 
potatoes. It is also admitted that the grade defects were largely 
due to matters occurring before the potatoes were taken out of 
the ground. Some other defects may have resulted from the 
method of packing. Respondent bought potatoes from farmers 
and packed the potatoes in bags marked U. S. No. 1 without ascer- 
taining whether the potatoes so packed were U. S. No. 1. Re- 
spondent seems to have been unconcerned as to whether the po- 
tatoes shipped and invoiced as U. S. No. 1 were in fact of that 
grade. The contention that some of the potatoes were sold as com- 
mercial grade although labeled No. 1 is inconsistent with the ad- 
mission that all these potatoes were invoiced as No. 1. The evi- 
dence establishes an intent on the part of respondent to sell as 
U. S. No. 1, potatoes that were of an inferior grade. 


ORDER 
Effective 10 days after this date, the respondent’s license is 
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suspended for a period of 90 days. The facts as set forth herein 
shall be published. Copies hereof shall be served upon the parties. 


(No. 3454) 


MERRILL v. LEE DISTRIBUTING Co. PACA Docket No. 5941. De- 
cided March 18, 1953. 


Failure to Pay One-Half of Loss and Damage Claims 
on Joint Account 


Where complainant sought an award of reparation in the amount of one-half 
of the alleged loss and damage claims collected by respondent on two 
shipments of vegetables and the latter failed to file an answer, held, 
respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged therein and a waiver of oral hearing, as provided in 
the Rules of Practice, and his failure to pay promptly is a violation of 
section 2 of the act for which reparation should be awarded complainant. 

Mr. Harry W. Merrill, of Ft. Lauderdale, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed July 17, 1951. Formal complaint was 
filed November 26, 1952. Complainant seeks an award of repara- 
tion in the amount of one-half of the alleged loss and damage 
claims collected by respondent from the transportation company 
on two carloads of vegetables shipped by complainant to respond- 
end to be sold for the joint account of the parties in March 1950. 


A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 7, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on February 9, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not filed 
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an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry W. Merrill, whose ad- 
dress is P. O. Box 1297, Fort Lauderdale, Florida. 


2. Respondent is an individual, Albert S. Hedelman, doing 
business as Lee Distributing Company, whose address is 151314 
South Fairfax Avenue, Los Angeles 19, California. At the time of 
the transactions involved herein, respondent was licensed under 
the Act. 


8. In the course of interstate commerce, and by oral contracts, 
complainant on the dates indicated shipped two carloads of vege- 
tables to respondent to be sold by respondent for the joint account 
of the parties: 

March 11, 1950 331 hampers of beans; 141 bushels of cucum- 
bers; 50 bushels of egg plant; and 79 bushels of 
peppers, at an f.o.b. cost of $1,715.20. 

March 16, 1950 350 hampers of beans; 94 bushels of peppers; 

50 bushels of egg plant; and 137 bushels of cu- 
cumbers, at an f.o.b. cost of $2,027.35. 

4. Two carloads of vegetables meeting the specifications of the 
foregoing contracts were shipped from Pompano Beach, Florida, 
in interstate commerce, to respondent at Los Angeles, California, 
in cars FGE 59906 and FGE 34285. Upon arrival at destination, 
respondent accepted the vegetables in compliance with said con- 
tracts, disposed of them, rendered accountings thereon, and re- 
mitted to complainant its one-half share of the net proceeds, 
except complainant’s one-half share of loss and damage claims 
collected by respondent from the carriers in July 1952. 


5. The total amount of the loss and damage claims collected 
by respondent from the transportation company on July 21, 1952 
on the two shipments is $1,113.41, on which respondent paid no 
commission charges, one-half of which, amounting to $556.70, 
is due and owing to complainant by respondent. 


6. Formal complaint was filed on November 26, 1952, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
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plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant one-half 
of the loss and damage claims collected on the two shipments of 
vegetables is in violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $556.70, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $556.70, with interest thereon 
at the rate of 5 percent per annum, from August 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3455) 
PACA Docket No. 5683. Decided March 18, 1953. 


Dismissal — Payment in Accordance with Previous Order 


Since respondent has paid to complainant in accordance with a previous 
order and has thus fulfilled its obligations to complainant and has not 
violated the act, the complaint in this proceeding is dismissed. 


Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. Mr. Gil- 
bert E. Morcroft, of Pittsburgh, Pennsylvania, for respondent. Mr. Wil- 
liam E. Bethards, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL FINDINGS OF FACT, CONCLUSIONS AND ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on March 2, 1953 wherein we concluded that 
respondent has not violated section 2 of the Act, although re- 
spondent owes complainant $97.98, a check for which amount 
had previously been tendered to and refused by complainant. The 
proceeding was held in abeyance pending the issuance of a fur- 
ther order to give the parties an opportunity to settle on the basis 
of the decision. We held that, if respondent did not renew tender 
of the amount owed, such failure would be in violation of section 
2 of the Act. 
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Evidence has now been presented that, in accordance with our 
order of March 2, 1953, respondent has paid to complainant the 
$97.98 due. Inasmuch as respondent has fulfilled its obligations 
to complainant and has not violated the Act, the complaint herein 
should be, and is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3456) 


SUPERIOR PACKING COMPANY v. SCOFERO. PACA Docket No. 5943. 
Decided March 26, 1958. 


Failure to Pay Purchase Price of Potatoes — Default 
12 A.D. 271, followed. 


Superior Packing Co., of Bradford, Ontario, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed February 9, 1953. Complainant seeks 
an award of reparation in the amount of the alleged purchase 
price of 304 bushels of potatoes and 296 bags of onions sold and 
delivered to respondent in November 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 138, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of ora] hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, Mike L. Catania, doing busi- 
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ness as Superior Packing Company, whose address is Bradford, 
Ontario, Canada. 

2. Respondent is an individual, Buster J. Scofero, whose ad- 
dress is No. 10 Bedford Street, Rochester, New York. At the time 
of the transaction involved herein, respondent was not licensed 
under the Act, but was subject to license. 

3. In the course of foreign commerce, and by contract in writ- 
ing, complainant, on November 4, 1952, sold to respondent 304 
bushels of washed potatoes, at $2.75 per bushel, including duty 
charges, and 296 bags of onions, at $2.15 per bag, plus duty 
charges of $259, or for a total price of $1,731.40, f.o.b. shipping 
point. 

4. Potatoes and onions meeting the specifications of the fore- 
going contract were accepted by respondent at shipping point 
in compliance with said contract of sale and were shipped by 
motor truck from Bradford, Ontario, Canada, in foreign com- 
merce, to respondent at Rochester, New York. 

5. The total purchase price of the 304 bushels of potatoes and 
296 bags of onions, including duty charges, is $1,731.40, no part 
of which has been paid by respondent to complainant. 

6. Formal complaint was filed February 9, 1953, which was 
within 9 months after the cause of action accrued . 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price for the 304 bushels of potatoes and 296 bags of onions 
is in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $1,731.40, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,731.40, with interest there- 
on at the rate of 5 percent per annum from December 1, 1952, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3457) 


CATSKILL MOUNTAIN Coop. G. L. F. CAULIFLOWER AUCTION, INC. 
v. GREGORIO. PACA Docket No. 5947, Decided March 30, 1953. 


Failure to Pay Balance of Purchase Price for 
Cauliflower — Default 


12 A.D. 251, followed. 


Mr. Donald P. Stillwell, of Syracuse, New York, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 18, 1952. Formal com- 
plaint was filed on February 2, 1953. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase price of 225 crates of cauliflower sold and delivered to 
respondent in October 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 16, 1953. On the same date, a copy of the report 
of investigation and a copy of the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Catskill Mountain Cooperative G. L. F. Cauli- 
flower Auction, Inc., is a corporation, whose address is 2100 Park 
Street, Syracuse, New York. 


2. Respondent is an individual, Dominick Gregorio, whose ad- 
dress is 188 Dock Street, Philadelphia, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 
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3. In the course of interstate commerce, and by oral contract, 
complainant on October 10, 1951, sold to respondent 225 crates 
of cauliflower at the prices indicated, f.o.b. shipping point: 





88 crates #1 at $1.45 $127.60 
1 crate #2 65 
8 crates #1 at 1.30 10.40 

31 crates #1 at 1.35 41.85 

61 crates #1 at 1.25 76.25 

86 crates at 2.70 97.20 

Total $353.95 


4. Cauliflower meeting the specifications of the foregoing con. 
tract was shipped from Margaretville, New York, in interstate 
commerce, to respondent at Philadelphia, Pennsylvania. Upon 
arrival at destination, respondent accepted the cauliflower in com- 
pliance with said contract of sale and made no complaint with 
respect thereto. 


5. The total purchase price of the 225 crates of cauliflower is 
$353.95, of which respondent has paid only $125, leaving due and 
owing to complainant the sum of $228.95. 


6. Informal complaint was filed on March 18, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price for the 225 crates of cauliflower is in viola- 
tion of section 2 of the Act. Complainant should be awarded rep- 
aration in the amount of $228.95, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $228.95, with interest thereon 
at the rate of 5 percent per annum from November 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3458) 


NATHAN LUPOVICH COMPANY, INC. v. SCOFERO. PACA Docket No. 
5944. Decided March 30, 1953. 


Failure to Pay Balance of Purchase Prices of Fruits—Default 
12 A.D. 251, followed. 


Nathan Lupovich Co., Inc., of Pittsburgh, Pennsylvania, complainant pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 19, 1952. Formal complaint 
was filed on November 28, 1952. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the 
purchase prices of six lots of produce sold and delivered to the 
respondent during January 1952. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon respondent personally at 
Rochester, New York on February 13, 1953 by a representative 
of the Department. A copy of the report of investigation was 
served upon complainant January 2, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Nathan Lupovich Company, Inc., is a cor- 
poration, whose address is 215 Fruit Exchange Building, Pitts- 
burgh, Pennsylvania. 
2. Respondent is an individual, Buster J. Scofero, whose ad- 
dress is 10 Bedford Street, Rochester, New York. At the time of 
the transactions complained of herein, respondent was licensed 


under the Act. 
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3. In the course of foreign commerce, and by oral contracts, 
complainant sold to respondent, f.o.b. loading points in Pennsyl- 
vania, the following six lots of produce on the dates and at the 
prices indicated: 


Unit 
Date Commodity Price Gross Total 
Jan. 23, 1952 100 lugs grapes $2.10 $210.00 $ 210.00 
Jan. 23, 1952 100 boxes 96 Pink grapefruit 3.75 375.00 
4 7" 2.40 103.20 
74 +” 176 tangerines 1.65 122.10 
si 0” «(210 = 1.60 129.60 
39 ” 96 Ind. Riv. grapefruit 3.50 136.50 
25 ” 288 Oranges 5.65 141.25 
S * Gee * 4.90 39.20 
6 ” 160 ” 6.10 183.00 
20: * 220 " 6.15 123.00 1352.85 
Jan. 25, 1952 16 boxes 288 Oranges 5.65 90.40 90.40 
Jan. 28, 1952 200 boxes 216 Oranges 2.75 550.00 
100 Temples 1.85 185.00 
25 .” £126 Oranges 5.50 137.50 
oe." (GB " 6.25 143.75 
5 ” i996 " 6.25 312.50 
25." 200 ” 6.25 156.25 
15 ” 2 e 5.50 82.50 
25 ” £288 ” 5.75 143.75 
40 ” 120 Pears 4.40 176.00 
60. * 80 Grapefruit 2.35 117.50 
100” 96 ” $8.15 315.00 
111 ” #£Tangerines 1.60 177.60 2497.35 
Jan. 30, 1952 40 boxes 220 Oranges 5.25 210.00 
40 boxes 252 5.00 200.00 
28. Ee " 4.50 112.50 
a . 4.50 153.00 
a ? 4.50 144.00 9819.50 
Jan. 31, 1952 20 boxes Oranges 5.10 102.00 
14 ” Lemons 6.50 91.00 
20 ” Lemons 6.85 137.00 
129.00 ” 80 grapefruit 2.25 290.25 620.25 
Total $5590.35 


4. Six lots of produce meeting the specifications of the fore- 
going contracts were shipped by motor truck operated by respond- 
ent from loading points in the State of Pennsylvania, in foreign 
commerce, to respondent at Toronto, Canada. Respondent accepted 
the produce in compliance with said contracts of sale, and made 
no complaint with respect thereto. 


5. The total purchase price of the six lots of produce is $5,- 
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590.35, of which respondent has paid only $547.50, leaving due 
and owing to complainant the sum of $5,042.85. 


6. Informal complaint was filed on May 19, 1952, which was 
within 9 months after the several causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that between January 23, 1952 and. 
January 31, 1952, complainant sold to respondent the produce set 
forth in Finding of Fact No. 3, for the total amount of $5,590.35; 
that produce which conformed to the terms of the six contracts 
of purchase and sale was shipped by motor truck operated by 
respondent from loading points in the State of Pennsylvania, in 
foreign commerce to respondent at Toronto, Canada; and that 
respondent accepted the produce without complaint. Respondent 
has paid only $547.50 to the complainant. 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price for the six lots of produce is in violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $5,042.85, with interest, and the facts should 


be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,042.85, with interest there- 
on at the rate of 5 percent per annum from February 1, 1952, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3459) 


PACA Docket No. 5781. Decided March 30, 1953. 


Dismissal — Settlement between Parties 


Where complainant’s attorney advised the Department that the matter in 
controversy had been fully settled by the parties and requested the dis- 
missal of the complaint, the complaint is hereby dismissed. 
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Mr. William Gardner Perrin of Taylor, Ganson & Perrin, of Boston, Massa- 
chusetts, for complainant. Respondent pro se. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a ez seq.). 
In a formal complaint filed May 23, 1952, complainant seeks dam- 
ages allegedly sustained by the failure of respondent to deliver 
grape puree or grape pulp of the quality specified in the contract 
between the parties. A copy of the complaint and a copy of the 
report of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch, were served upon respondent by registered 
mail on June 16, 1952. Complainant was similarly served with a 
copy of the report of investigation on June 14, 1952. An answer 
was filed on June 30, 1952, in which respondent denied owing com- 
plainant any sum of money as a result of the transaction de- 
scribed in the complaint. 

The proceeding was set down for oral hearing on January 21, 
1953, at * * *, New York. On January 16, 1953, complain- 
ant’s attorney wired the Presiding Officer advising that settlement 
of the claim between the parties was assured and requesting con- 
tinuance of the hearing. On January 19, 1953, the Presiding Offi- 
cer informed the parties that the hearing was postponed indefin- 
itely. In a letter to the Presiding Officer dated February 24, 1953, 
complainant’s attorney advised that the matter had been fully 
settled between the parties and requested dismissal of the com- 
plaint. Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 3460) 
PACA Doc. No. 5946. Decided March 30, 1953. 


Failure to Pay Balance of Purchase Prices of 
Repacked Tomatoes — Default 


12 A.D. 251, followed. 


Complainant pro se. Miss Lenore H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed May 2, 1952. Formal complaint was 
filed January 15, 1953. Complainant seeks an award of reparation 
in the amount of the alleged unpaid balance of the purchase prices 
of 16 lots of repacked tomatoes sold and delivered to respondent 
during the period December 12, 1951 to January 29, 1952, both 
inclusive. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 12, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on February 13, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 


out further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership, composed of * * *, do- 
ing business as * * *, whose address is * * *, New 
York. 


2. Respondent is an individual, * * *, whose address is 
* * * New York. At the time of the transactions involved 


? 


herein, respondent was licensed under the Act. 


3. In the course of foreign commerce, and by written con- 
tracts, complainant sold to respondent the following 16 lots of 
repacked tomatoes on the dates and terms indicated: 


Unit 

Date Quantity Price Total 
12, 1951 500 Cello Pack $1.75 f.0.b. $ 875.00 
. 14, 1951 500 ” a 1.75 875.00 
. 18, 1951 500” 4 1.75 875.00 
19, 1951 900 ” ii 1.75 1575.00 
100 Flats 1.90 190.00 
. 21, 1951 250 Cello Pack 1.90 475.00 
a? 7 1.75 96.25 
26, 1951 475 =” ° 1.75 831.25 
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Quantity Price Total 
Unit 

. aly 475 Cello Pac 1.75 831.25 
» Oks 1000” . 1.70 1700.00 

4, 840 1.25 1050.00 
ey 627 1.25 783.75 
a. BD, 500 1.25 625.00 
~ 26, 500 1.25 625.00 
. 18, 500 1.25 625.00 
- 22, 507 1.25 633.75 
. 23, 500 1.25 625.00 
. 29, 1000 : 1.20 1200.00 


Total $14491.25 


4. Sixteen lots of tomatoes meeting the specifications of the 
foregoing contracts were accepted by respondent at * * *, 
New York, in compliance, with said contracts of sale, and were 
shipped by motor truck from * * *, New York, in foreign 
commerce, to respondent at * * *, Canada. 


5. The total purchase price of the 16 lots of tomatoes is $14,- 
491.25, of which respondent has paid only $7,961.25, leaving due 
and owing to complainant the sum of $6,530. 


6. Informal complaint was filed May 2, 1952, which was within 


9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices for the 16 lots of tomatoes is in violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $6,530, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,530, with interest thereon 
at the rate of 5 percent per annum from February 1, 1952, until 
paid. 

Copies hereof shall be served upon the parties. 





